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IN -THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2821 
LENA COHEN, Plaintiff in Error, 
-versus 
MILDRED POWER, Defendant in Error. 
PETITION FOR A WRIT OF ERROR .. 
To the Honorable the Chief Jiistice and Ju-stices of the Su-
preme Court of Appeals of Virgi11iia: 
Your petitioner, Lena Cohen., respectfully represents: 
1. That she is aggrieved by a final judgment of the Court 
·of Law and Chancery of the City of Norfolk, Virginia, ren-
dered against her on the 24th day of July, 1943, in the sum of 
one thousand dollars ($1,000.00) with interest thereon from 
the 22nd day of June, 1943, until paid, and costs in the above 
entitled case in an action at law. 
In the Court below, Mildred Power was the plaintiff and 
Lena Cohen, your petitioner, was the defendant. The parties 
will hereafter be ref erred to according to their positions in 
the Court below. 
2* *Page references herein are to the pages of the tran-
script of the record., p. being used to indicate page there-
of, with the respective numbers following. 
This was an action instituted by the plaintiff by the filing 
of a petition for attachment on the real property of the de"!' 
z Supreme Court of Appeals of Virginia 
f endant in the City of Norfolk, seeking damages for common 
law slander and for damages µnder the insulting words stat-
ute~ 
Defendant moyed to quash the attachm~n.t and the at.tach-
ment WJ\S q:~.a~h~d {~S. ~=' ,p. 1Q). . 
Two spec1-al pleas were filed by the defendant as .follows : 
. NUMBER-1~ 
'' Virginia : 
'~In the CirQrµt ,Court of th~ City of Norfolk. 
"Mildred Power, Plaintt:tf., 
v. 
Lena Cohen,. P.~~:µ,dgµt .. 
' ' SPEW.A:Y _.PLEA. . 
''Now c9~es the .d~f en4a.nt, :L:ena Cohe_n" -by 11:er counsel, 
and says that the plaintiff is not entitled to' recover anything 
in this action for alleg~_d ~~m-~g~s for the reason that the 
plaintiff instituted an action at law in The Civil Court of the 
City of N ~rf oll:r on .the -_2/7.~h -;day (9f April, ).94a, -against the 
said defendant, arising from tlie same cause of action~ that 
the said Civil Court, a _c~_-q._r~ _o_f competent jurisdiction, ren-
dered a judgment in favor of the defendant, after •hear-
.3. iµg·the all~g~tio:µ.s i:p. said cause ,of ~ction, .an4 all which 
could have been show:p., tliat ~aid j{!dg'Ill:e_nt was r~ndered 
on the 3rd day of May, 1943, that said judgment was not ap-
pealeg. ,w~thin Jen.4~y_s, J~r }.:e-ope~e~ ~tltln ~htrty clay~, and 
said judgment is a valid one and final under the ,Statutes and 
!Co_nstitutio_n <>f Yii;gini&. _t\:p.d t~E:t~ .by .reas~n ~f sf}id judg-
roent,J1.ll.ni~tters)1a~~-been adjudicated, ~nd is-.res adjudicata, 
·~n_d ,bound ,by ~t~e -aforesaid judg~eI\t. 
''.A:~<J this ~he ._4ef.~n4irn~ ia .re~_~y .to v~~if_y. 
'V. . . ' 1rgm1a: 
''.LOU~~~. F:~N]~)~ p. d. ,, 
NU~l3))R .:~ : 
·'·'ln the J1ii;(mit _Cqurt .of ,th~ C~ty ._of NqdplJ{. 
''·Mildred :Power,· Plaintiff, 
v . 
. I.iena,J:Jphen, ·Def entl~nt. 
Lena Cohen v. Mildred Power 
'' SPECIAL PLEA. 
3 
''Now comes the defendant, Lena Cohen, by her counsel, 
and says that the plaintiff is not entitled to recover anything 
in this action for alleged damages for the reason that the 
plaintiff instituted an action at law in The Civil Court of the· 
City of Norfolk on the 27th day of .April, 1943, against the 
said defendant, arising from the same cause of action, that 
the said Civil Court, a court of competent jurisdiction, ren-
dered a judgment in favor of the defendant, after hearing the 
allegations in said cause of action, and all which could have 
been shown, that said judgment was rendered on the 3rd 
4it day *of May, 1943; that said judgment was not appeal~d 
within ten days, or re-opened within thirty days, and said 
judg·ment is a valid one and final under the Statutes and Con-
stitution of Virginia. .And that by reason of said judgment, 
the matters actually on controversy, or that could have been 
adjudicated have been finally determined and the plaintiff is 
estopped in this- action to assert other damages., and that said 
judgment is an estoppel to the plaintiff. 
'' And this the defendant is ready to verify. 
"LOUIS B. FINE., p. d." 
Said special pleas were rejected, to which ruling of the 
court the defendant duly excepted. 
After the court rejected the aforesaid pleas, the defendant 
pleaded Not Guilty to the counts set forth in said attachment 
(MS. R., p. 6). 
After the court instructed the jury, the learned .Judge re-
stricted argument of the defendant to twenty minutes (MS. 
R., p. 89). , 
The jury returned a verdict in favor of the plaintiff in the 
sum of one thousand dollars ($1,000.00). The defendant, by 
counsel, then moved the court for a new trial (MS. R., p. 90). 
This motion was overruled by the court, and its action in over-
ruling said motion was excepted to by the defendant (MS. R., 
p. 7). Judgment was thereupon entered by the court upon 
the jury's verdict (MS. R., p. 7). 
*STATEMENT OF FACTS. 
The relationship of the parties following the basis of th is 
litigation occurred as follows: 
The defendant lost her husband in 1942, and became in ill 
SuprC'mc Court of A ppcnls of Virginia 
health, and visited her daughter in Colorado Springs, to re-
gain her health. While there, she met the plaintiff and en-
gaged her services as a '' traveling companion and to help her 
to attend to business and some work. Pay to start on ar-
rival in Norfolk to be twenty-five dollars ($25.00) per month'' 
(MS. R., p. 14b). 
While en route from Colorado to Norfolk, Virginia, her 
jewelry was missed. According to the defendant's testimony 
(MS. R., pp. 77-78) the defendant did not wish to continue bet 
employment, and walked out. 
The plaintiff testified of her employment by the defendant., 
and of her arrival to Norfolk and that the defendant claimed 
at first that the Railroad Company stole her jewelry, _and 
wanted her to start suit (MS. R., p. 16). The plaintiff claimed 
that the jewelry was left in her daughter's basement in Colo-
rado Springs and afterwards stated that it was left in Colo-
rado. The defendant searched her room, the mattress, covers 
and everything in the plaintiff's room in her home. The 
plaintiff further testified that she was told to wait on the 
front porch, and thereupon the defendant locked the door and 
locked her out (MS. R., p. 17). 
The testimony of the plaintiff further stated that the de-
fendant knocked a tooth brush out of her hand. The def end-
ant stated that the plaintiff was using· too much water (MS. 
R., p. 17). 
6* •K<on page 18 the plaintiff testified that a maid came 
over to her while she was outside on the porch, and asked 
her "What is she doing to you?" ''I said 'She accused me of 
stealing her jewelry' ". Then further in her testimony (MS. 
R., p. 21) she stated that she was accused in her bedroom, and 
the court sustained the objection of counsel for the defendant 
(MS. R., p. 22) and the plaintiff finally said '' I will search 
until I find it", something· to that effect. 
The plaintiff then stated that the defendant kept her bag-
gage and did not get it until she sued for it (MS. R .. , pp. 14-15). 
The foregoing was all of her testimony on direct examina=-
tion, except some references as to what occurred after the 
alleged slander. • 
On Cross Examination, the plaintiff stated she did not know 
positively whether it was lost in transit or not (M:S. R., p. 32). 
She further stated that all of this took place while she was 
locked out and on the porch (MS. R., p. 34). 
She further stated that she was not damaged in her g·ood 
name or character ( MS. R., p. 40). 
In addition to plaintiff having broug·ht this action for 
slander under the Common Law and Insulting· V\7 ord counts, 
Lena Cohen v. Mildred Power s 
the plaintiff brought two other actions prior to the bringing 
of this action in the Civil Justice Court of the City of Norfolk, 
one of which was for the wrongful detention of the baggage 
by the defendant, which action resulted in a judgment for the 
defendant, since it was clearly shown in the Civil Justice 
Court that no demand bad been made for the said bag·· 
7* gage. It will be noted that for this *trespass an action· 
was brought in the Civil Justice Court and the same al-
leged trespass was brought in the Court of Law and Chancery 
in the instant action. · 
The other action in the Civil Justice Court was for dam-
ages for unemployment. The plaintiff appealed the action 
from the Civil Justice Court to the Circuit Court of the City 
of Norfolk, which resulted in a verdict and judgment in favor 
of the plaintiff.. · 
Attached hereto is an abstract of the judgment marked 
"'Satisfied'': · 
"Virginia: 
''In the Clerk's Office of the Corporation Court of the City 
of Norfolk on the 19th day of November, 1943. 
"I, \V. L. Prieur, Jr., Clerk of the Corporation Court of the 
City of Norfolk, do hereby certify that it appears from the 
judgment docket records, which records are required by law 
to be kept in this office, that the judgment obtained in the Cir-
cuit Court of the Citv of Norfolk between Mildred Powers 
and Mrs. Lena Cohen for the sum of Two Hundred and eighty 
Dollars and No cents, with interest from the 28th day of June, 
1943, and $16.20 costs, which judgment was duly docketed on 
tl1e 11th day of Sept., 1943, at 9 :15 A. M., in J. D. 21, page 87,, 
bas been marked satisfied on the 27th day of Sept., 1943, in 
the following words and figures: 'Satisfied in full this 27th 
dav of September, 1943, by payment of principal and Court 
·eosts. T. Helm Jones, Att. for Mildred Powers. Attest: M. 
F. Rudolph, D. C. 9-27-43.' 
''In Testimony whereof, I have hereunto set my hand the 
<lay and year first above written. 
'' W. L. PRIEUR, JR .. , Clerk, 
'' By H. L. BULLOCK, D. C. '' 
8* *So we have as a result of the relations of the parties 
here, three actions, all of which occurred by reason of al-
l eg·c1d trespass by the defendant, to-wit: 
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( 1) The detention of the baggage; 
(2) InsuJting words; 
( 3) -Wrongful discharge . 
: 
. The defendant stood trial twice in the Civil Court, once in 
the Circuit Court, once in the Court of Law and Chancery~ 
and now we are seeking a petition for writ of error in the 
Supreme Court of Appeals. 
It is the contention of the defendant that the plaintiff has 
split her cause of action, and that the special pleas should have 
l1een sustained, inasmuch as all of this litigation occurred by 
1·eason of the alleged trespass by the defendant. In addition 
to the suit which had been adjudicated in the Civil Court in 
behalf of the defendant, counsel for the petitioner desires to 
call the court's attention to the fact that a judgment was ren-
dered against the defendant in the Circuit Court of the City 
of Norfolk by reason of the relationship of the parties which 
occurred subsequent to the rendition of ~he instant judgment 
in the Court of Law and Chancery. Abstract of ,Judgment is 
attached to the transcript of the record. 
It is further respectfully subntj.tted that the plaintiff has 
not made out a case of Insulting Words, nor Comm.on Law 
slander~ since there was no publication, and inasmuch as 
9• the •evidence will be thoroughly discussed hereinafter, 
we believe that this is a sufficient statement of the facts 
at the present time. 
ASSIGNMENTS OF ERROR. 
·, .. 
Assignment of Error Number 1. 
. Trial Court erred in rejecting Special Plea Number 1., which 
is a plea of judgment by estoppel (MS. R., p. 6). Said Spe-
cial Plea Number 1 is as follows: 
'' Virginia : 
'' In the Circuit Court of the City of Norfolk . 
.. , Mildred Power, Plaintiff, 
v. 
[Jena Cohen, -Defendant. 
'' SPECIAL PLEA. 
''Now comes the defendant, Lena Cohen, by her counsel, 
and says that the plaintiff is not entitled to recover anything 
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in this action for alleged damages for the reason- that the 
plaintiff instituted an action at law in The Civil Court of the 
City of Norfolk on the 27th day of April, 1943, against the 
said defendant, arising from the same cause of action; that 
the said Civil Court, a court of competent jurisdiction, ren-
dered a judgment in favor of the defendant, after hearing 
the allegations in said cause of action, and all which could 
bave been shown, that said judgment was rendered on the 3rd 
day of May, 1943; that said judgment was not appealed within 
ten days, or re-opened within thirty days, and said judgment 
is a valid one and final under the Statutes and Constitution 
of Virginia. And that by reason of said judgment, the matters 
actually on controversy, or that could have been adjudi-
108 cated have been finally *determined and the plaintiff is 
estopped in this action to assert other damages, and that 
Aaid judgment is an estoppel to the plaintiff. 
"And this the defendant is ready to verify. 
'' ................ ' p. d.'' 
Assignment of Error Number 2. 
Trial Court erred in rejecting 1Special Plea Number 2 which 
is a plea of res adjud,,icata (MS. R., p. 6). Said Special Plea 
Number 2 is as follows: 
'' Virginia : 
"In the Circuit Court of the City of Norfolk. 
'' Mildred Power, Plaintiff, 
v. 
Lena Cohen, Defendant. 
''SPECIAL PLEA. 
. ''Now comes the defendant, Lena Cohen~ by her counsel, 
and says that the plaintiff is not entitled to recover anything 
in this action for alleged damages for the reason that the 
plaintiff instituted an action at law in The Civil Court of the 
City. of Norfolk on tl1e 27th day of April, 1943, against the 
said defendant, arising from the same cause of action, that 
the said Civil Court, a court of competent jurisdiction, ren-
dered a judgment in favor of the defendant, after hearing 
the allegations in said cause of action, and all which could 
have been shown, that said judgment was rendered on the 3rd 
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day of May, 1943, that said judgment was not appealed within 
ten days, or re-opened within thirty days., and said judgment 
is a valid one and final under the Statutes and Constitu-
11 • tion of Virginia. And that by reason of •said judgment, 
all matters have been adjudicated, and is res adj,udicata, 
and bound by the afore said judgment. 
'' And this the defendant is ready to verify. 
'' ................. ' p. d. '' 
Assignment of Error Number 3. 
Trial Court erred in permitting testimony of the plaintiff 
in the plaintiff's statement made to a third person while the 
defendant was inside the house (MS. R.., pp. 18-19-20). 
Assignme'nt of Error Number 4. 
The Trial Court erred in admitting evidence that the plain-
tiff had to bring· an action to obtain her baggage and for a 
matter that had already been adjudicated in the Civil Justice 
Court (MS. R., pp. 23, 24, and 25). 
Assignment of Error Number 5. 
The Trial Court erred in refusing the defendant to show 
that the jewelry was packed in the bags and that the baggage 
was under her control and that the defendant was justified 
in her plea of not guilty (MS. R., pp. 29-30). 
Assignrnent of Error N1imber· 6. 
The Trial Court erred in refusing to allow evidence to show 
that the plaintiff was not damag·ecl in her good name, fame 
and character . 
.A.ssign,1nen,t of Er·ror Number i. 
The Trial Court erred in refusing evidence as to the credi-
bility of the plaintiff, on cross examination (MS. R., pp. 
40-41). 
12•!1< * .Assignment of Error Nu-mber 8. 
The Trial Court erred in admitting evidence of·a conversa-
tion of an offer of settlement (MS. R.,, p. 43). 
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.Assig1iment of Error Nztmber 9 .. 
The Trial Court erred in refusing to grant the motion of the 
defendant to strike the evidence of the plaintiff as to count 
number 1 (MS. R., pp. 48-49). 
Assig-nm,ent of Error Nurn,ber 10. 
The Trial Court erred in granting the plaintiff instructions 
number 1, number 2, number 3, number 5, number 6, on the 
grounds assigned and because the plaintiff had split her cause 
of action. 
Assignment of Error Nitmber 11. 
The Trial Court erred in limiting counsel for. the defendant 
to twenty minutes, since the evidence was loaded with objec-
tions, and of evidence that had been stricken by the court, 
and to point out to them which evidence was competent and. 
which evidence was not proper and in order to fully cover 
the case, twenty minutes was not sufficient. 
ARGUMENT. 
The case for the plaintiff as to any liability consists of only" 
lier testimony. On direct examination there is no evidence 
•of proof of the allegations as contained in the petition.. The 
record definitely shows that the alleged remarks occurred 
13• on on.e ~date, April 24th, 1943., and the plaintiff's testi-
mony is ambiguous, incredible, imaginary, inconsistent 
and unreasonable. 
The learned trial judge even examined the plaintiff (her 
only witness)·. 
"' Bv the Court : 
" .. Q. Let's see if I can clarify this. You heard Mr. Fine 
read the lang'Uage you charge Mrs. Cohen used against you? 
'' A. Yes. 
'· Q. Did she use that language t 
;'A. Yes. 
'' Q. I understood you to say that she used that language 
·before she locked you out of the house; is that so? 
"A. Yes. . 
'' Q . .She used the lang·uage before she locked you out of 
the house? 
·" :A .. Yes, and w.as yelling at the top of her voice .. 
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'' Q. You say ~rs. Hansen came along when you were locked 
out of the house; is that righU 
"A. Yes. 
'' Q. How did Mrs. Hansen hear what she said before you 
were locked out of the house? 
'' A. She didn't hear it. He was mixing me up. Mrs .. Han-
sen didn't hear it. She was talking to me on the porch. 
14* *" Q. Didn't you state to Mr. Fine that the statement 
was made before Mrs. Hansen t 
"A.. No. The statement was made before the colored maid." 
Her examination by the Court shows her testimony as un-
reasonable. 
This examination by the Court is the only portion of the 
record wherein there is ANY evidence of the alleged language. 
''Q. Did she use that language! 
'' A.. Yes'' (MS. R., p. 36). 
Since the eleven (11) Assignments of Error are, in some 
instances, the same questions of law, they will be grouped 
tog·ether . 
.Assignments of Error Numbers 1, and 2. 
Did the plaintiff split her cause of action T 
Should the trial court have rejected the special pleasf 
It is respectfully submitted that the trial court committed 
error in rejecting the said pleas-for the pleas set up the 
fact (which is uncontradicted, by the record, no replication 
having been filed, or issue having been joined) that the same 
cam~e of action between the same parties had been adjudicated 
between the parties in the Civil Court on May 3rd, 1943. 
All of the authorities unanimously bold that a cause of 
action cannot be split, and that a judgment, between the same 
parties, or their privies on the same cause of action, rendered 
in a court of competent jurisdiction precludes and bars 
1.5•» subsequent "litigation. 
Tate v. Bank of the State of N. Y., 32 S. E. 476, 96 Va. 765. 
McAllister v. Harmon, 34 S. E. 474, 97 Va. 543. 
American Sitrety Co. of N. Y. v. White, 127 S. E. 178., 142 
Va.1. 
If tl1e same parties, on the same cause of action, did not 
11ave an adjudication of the same matter, or involving the 
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same character of litigation in a court of competent jurisdic-
tion, then the special plea should have been put into issue, 6r 
a replication :filed. The rejection of the pleas was erroneous, 
for as stated in Burks' Pleading and Practice (3rd Ed.), page 
323: 
'' every material fact not denied by the pleadings is to be 
taken as admitted.'' 
Going further as to the judgments heretofore entered-
All of .Actions : 
.A . .Action for wrongful retention of baggage ( resulting in 
judgment 5/3/43). 
B. .Action for wrongful discharge ( resulting in judgment 
9/11/43) (subsequent to trial in this case). 
C. The present appeal. 
Will the law permit a plaintiff to use all of the courts in-
volving a single trespass, and to sue the defendant three 
different times (five courts already) when one action will suf-
fice? 
rn• *Was not the act of the defendant a trespass, all oc-
curring on the 24th of .April, 1943? 
1.-the alleged withholding of baggage. 
2.-expulsion and wrongful discharge. 
3.-alleged slander. 
Could not all of this have been brought in the same peti-
tion? 
They are all ex delicto actions. 
In Pickeral v. Federal Land Ba-nk of Baltimore, 15 S. E. 
(2d) 82, 177 Va. 743, the Supreme Court said: 
"Res jitdicata" is rule of universal law, based on common-
law maxims of public policy and necessity, making it to states' 
interest that there be an end to litigation, ''interest republicae 
'U,t set finis lifoim.'' and hardship on individual in acting twice 
for same cause, "n,emo deb et bis vexari pro eadem ca1isa." 
Also Norfolk County Water Co. v. Etherid,qe, 120 Va. 379, 
91 S. E. 133. 
See 1 C. J. S . .Actions, page 1312, Note 47. 
In 1 C. J. S. Actions, page 1330, the author states: 
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''Ordinarily, however, a single wrongful act affecting a 
sihg·le person, gives rise to but one cause of action, for which 
only one action can be maintained.'' 
1 C. J. S. Action, page 1331, Note 39. 
In 34 C. J ., page 835, Topic Judgments : 
"It has been held in some cases that injury to the person 
and injury to the property of the injured person by the same 
tortiotis act constitute but a single cause of action, and a re-
covery in one action will bar a second action.'' 
17* *To the same effect 15 R. C. L., topic Judgments, par. 
439. Besides the Virginia authority Norfolk County 
Water Co. v. Etheridge (120 Va. 379., 91 S. E. 133), there 
is the case Baltinwre S. 8. Co. v. Phillips, 274 U. S. 316. 
Assignments of Error Nwnibers 3, 4, 5, 6, 7 and 8. 
The foreg·oing assignments are as to admissibility of evi-
dence. It is urged that in a case of this sort that the errors 
mentioned prejudiced the defendant, and manifestly the jury 
nrrived at such a verdict. 
The plaintiff's statement to a third party was voluntary 
(not in the presence of the defendant) and is hearsay, and 
therefore inadmissible. 
As to item four, the evidence sought to destroy the effect 
of a valid judgment of the Civil Court, and an attempt to re-
try the issues. 
As to Error number five, this evidence was admissible to 
show good faith since the jewelry was packed in bags under 
the control of the plaintiff. 
Evidence of mitigation of damages is always admissible 
and the extent of damag·e is a question for the jury. Item 6 
is .clearly erroneous, it is respectfully submitt'ed. 
The credibility of the plaintiff under cross examination 
should have been permitted· (MS. R., pp. 40-41). 
19• *The offer of settlement was erroneously placed be-
fore the jury as stated in Error Number 8. 
On the Assignments of Error Numbers 9 and 10, we wish to 
say that before discussing the evidence in detail in this mat-
ter, we desire· to point out to the -Court that in order for the 
plaintiff to prevail it is necessary that it affirmatively appear 
that the verdict and judgment rest on evidence having· a 
definite probative value, and that it is a proper function of 
the Court to analyze the evidence in a case and to some extent 
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pass upon the weight thereof. Merely because a witness 
makes a statement that a particular thing is true~ if from all 
the facts and circumstances of evidential value it is demon-
strated either that such statement is against the weight of all 
the other evidence or incredible, a judgment based thereon 
cannot stand. The Court must necessarily, therefore, to some 
extent pass upon the weight of the evidence. · 
In the case of Ricketts v. McCrory Co., 138 Va. 548, 121 
S. E. 916, the Supreme Court of Appeals of Virginia, in re-
viewing a case where the lower court had set aside the ver-
dict of the jury for the plaintiff and entered final judgment 
for the defendant, said as to the function of the Judge in 
such cases: 
''The very fact that he is given the power to set aside a 
verdict as contrary to the evidence necessarily means that 
l1e must, to some extent, at least, pass upon the weight of the 
evidence. 'It would, indeed, be a futile and idle thing 
19* for the law to give a court a supervisory *authority over 
the proceedings and the manner of conducting a cause 
before the jury, and the rig·ht to set aside the verdict of the 
jury therein because contrary to the evidence, unless the 
.Judge vested with such power could consider, to some extent 
at least, the evidence in the cause.' Cardwell v. Nor/ olk and 
Western R. Co., 114 Va. 500, 506; 77 S. E. 612, 614." 
The above principle has been applied on numerous occa-
sions in which courts have set aside the verdict of a jury and 
entered final judgment contrary thereto. Among the cases in 
which this has been done are Bailey v. Fore, 163 Ya. 611, 117 
S. E. 100; Braswell v. Va .. Elec. & Power Co., 162 Va. 27, 173 
S. E. 365; Lennon v. Smith, 173 Va. 322, 2 S. E. {2d) 340 . 
. We will now proceed to a discussion of the evidence. The 
plaintiff did not produce a single witness as to the alleg·ed 
publication. She says that the maid l1eard the accusation, 
and that the maid was outside of the house. The record· is 
silent as to where the maid was, if she was present. 
There was no publication, and the court should have sus-
tained the motion to strike count one. 
As to whether the plaintiff has made any case at all under 
count 2, it is submitted for your approval. 
The plaintiff has failed to make out a case. 
'' 'When a verdict has been returned and been confirmed 
by the trial court, it should be sustained if there is e-vidence 
to support it, unless such evidence is so wanting in vedsimili~ 
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tude as to be inherently improbable and to challenge credu-
lity.' Boggs v. Commonwealth, 153 Va. 828, 149 S .. E. 445. 
20• *'~ 'It is said that all of these matters are for the 
jury, and that our court has frequently so held. All of 
this is true; but in all cases of·this character there was some-
thing for the jury to decide, some issue made by the evidence .. 
It is our duty to support a verdict when possible,. while it., in 
turn, must be supported by tlie evidence. Any other rule 
would make of it a fetish and put away that responsibility 
which must always rest .upon the court.' Norfolk and West-
ern Ry. Co. v. Wellons' Admr., 155 Va. 218, 154 S. E. 575, 579; 
Bohlkin v. Portsmoitth, 146 Va. 340, 131.IS. E. 790, 44 A. L. R .. 
810; Meade v. Saunders, 151 Va. 636,144 S. E. 711.'' 
"Where it can be seen from the evidence as a whole that 
the verdict has recorded a finding in plain deviation from 
rights and justice, the court may, indeed should., set it aside .. 
Gregory v. Seaboard Air Li,ne Railway Company, 142 Va. 750,. 
128 S. E. 272. 
" 'While the court might be compelled to accept evidence 
given by the plaintiff on a demurrer to the evidence by the 
defendant, yet, under this section ( 6251) and section 6363,. 
such evidence need not be accepted, when to do so would 
strain the credulity of the court, and require the entry of a 
judgment contradicted by every other fact and circumstance 
of the case. It is extreme cases of this sort that the statute 
was enacted to meet.' Va1i Denbergh & Hitch, l'lw. v. B1,icking-
ham .Apartment Corp., 142 Va. 397, 128 S. E. 561. '' (Italics 
ours.) 
"This court., in numerous decisions, has dealt with the ex-
ercise of power by the trial courts in setting aside a verdict 
of a jury and entering· judgment contrary to the verdict. How-
ever, it is unnecessary to enter upon discussion of the au-
thorities dealing with the question. Suffice it to say that we 
adhere to the rule stated by Mr. Justice Gregory in Price v. 
Bitrton, 155 Va. 229, 154 S. E. 499: 'It must be borne in mind 
that unless the verdict of the jury is plainly wrong·, or 
21 * without evidence *to support it, this court will sustain 
il' . 
'' On the other hand, even though all the conflicts in the oral 
testimony have been resolved in favor of a plaintiff by the 
verdict of·a jury, if the physical facts are such as to demon-
strate that the oral evidence upon which the jury based its 
verdict is incredible, then the trial court and this court are 
not bound by the verdict of the jury. · 
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"The controlling rule is that reaffirmed in Chcsa.peake & 
0. R. Co. v. Barlow, 155 Va. 863, 156 S. E. 397. In that case, 
Mr. Justice Hudgins quoted with approval this doctrine : 
" 'This court has repeatedly declared that courts are not 
required to believe that which is contrary to human experi-
ence and the laws of nature, or which they judicially know to 
be incredible. Though the case be heard as upon a demurrer 
to the evidence., the court will not stultify itself by allowing 
a verdict to stand, although there may be evidence tending to 
support it, when the physical facts den;wnstrate such evidence 
to be untrue, and the verdict to be unjust and unsupported in 
law and in fact.' Chesapeake <Pi 0. R. Co. v . .Anderson, 93 Va. 
650, 25 S. E. 947; Ha.rvey v. Commonwealth, 103 Va. 850, 49 
S. E. 481; Norfolk <Pi lV. R. Co. v. Crowe's .Adm'x., 110 Va. 
798, 67 S. E. 518; Pennsylvania R. Co. v. Jenkins, 119 Va. 186, 
89 S. E. 96; Southern R. Co. v. ll!las0tz., 119 Va. 256., 89 S. E. 
225, 229; Virginia & S. W. R. Co. v. Skinner and Virginia <Pi S. 
W.R. Co. v. Harr·is, 119 Va. 843., 89 S. E. 887, 888; Hancock v. 
Norfolk <Pi W. R. Co., 149 Va. 829, 141 S. E. 849; Norfolk <Pi 
W.R. Co. v. Hardy, 152 Va. 783, 148 -S. E. 839." 
Assignment of Error Number 11. 
Limiting counsel for the defendant to twenty (20) minutes 
in llis argument to the jury under the circumstances of this 
case was prejudicial, since there are sixty-six (66) 
22'"' *statements (an unusual number) of the presiding judge 
consisting of rulings both for and against the defend-
ant, which should have been clearly shown to the jury besides 
other points for argument. Had counsel known that he would 
have been limited to twenty (20) minutes, he would have 
asked for a mistrial for some of the eyidence sought to be 
introduced by the plaintiff. 
The Supreme Court held in Jerrell v. N. & P. Belt Line 
Railroad Co., 184 S. E. 196., 166 Va. 70, the following: 
"Trial court has superintending control over course of ar-
gument to prevent its abuse, but control must be exercised 
with discretion and with reference to particular circumstances 
of each case, subject to review by appellate court.'' 
Also Word's Case, 3 Leigh 7 43, Proff. tT ury section 249, 
Jones v. Com., 87 Va. 63, 68, 12 S. E. 226, 228. 
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CONCLUSION. 
Your petitioner respectfully contends and submits that the 
judgment of the lower court in this case should be reversed; 
that a judgment should be entered for the defendant on the 
evidence in the case, or a new trial granted as the Supreme 
Court of Appeals may conclude proper. 
For the foregoing· reasons assigned, we respectfully pray 
that a writ of error may be awarded pending a review _of this 
record by this Court. 
This petition is adopted as the opening brief, and will be 
filed in the office of Justice J. W. Eg·gleston, :Municipal Build-
ing., Norfolk, Virginia (along· with a transcript of the 
23* record •and a check for one dollar and fifty cents ($1.50) 
payable to the Clerk) and oral arg·ument for granting a 
writ of error is requested before Justice J. vY. Eggleston. 
A copy of this petition was mailed to counsel for the plain-
tiff on the 22nd day of November, 1943. · 
Respectfully submitted, 
LENA COHEN, 
By LOUIS B. FINE, 
Counsel. 
( 600 Bank of Commerce Bldg., Norfolk, Va.) 
The undersigned, an attorney duly qualified to practice in 
the Supreme Court of Appeals of Virginia, states, tbat in 
my opinion, the judgment complained of in the fore going pe-
tition ought to be reviewed. 
LOUIS B. FINE, 
600 Bank of Commerce Bldg .. , Norfolk, Va. 
Received Nov. 23, 1943. 
J. W. E. 
December 8, 1943. Writ of error and sitpersedeas awarded 
by the court. Bond $1,500. 
M. B. Vy. 
24 * *Virginia : 
In the Clerk's Office of the Corporation Court of the City 
of Norfolk, on the 19th day of November, 1943. 
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I, "\V. L. Prieur, Jr., Clerk of the Corporation Court of the 
\Jity of Norfolk, do hereby certify that it appears from the 
judgment docket records, which records are required by law 
to be kept in this office, that the judgment obtained in the 
Circuit Court of the City of Norfolk between Mildred Powers· 
and Mrs. Lena Cohen for the sum of Two Hundred and eighty 
Dollars and No cents, with interest from the 28th day of June., 
1943, and $16.20 costs, which judgment was duly docketed on 
the 11th day of Sept., 1943, at 9 :15 A. M., in J. D. 21, page 
87, has been marked satisfied on the 27th day of Sept., 1943, 
in the following· words and figures: "Satisfied in full this 
27th day of September, 1943, by payment of principal and 
Court costs. T. Helm Jones., Atty. for Mildred Powers. At-
test: M. F. Rudolph, D. C. 9-27-43." 
In Testimony whereof, I liave hereunto set my hand the 
day and year first above written. 
(Seal) 
VIRGINIA: 
W. L. PRIEUR, JR., Clerk, 
By H. L. BULLOCK, D. C. 
RECORD 
Pleas before the Court of Law and Chancery of the City 
of Norfolk, at the courthouse of said city, on the loth day 
of August, 1943. 
Be It Remembered, that heretofore, to-wit: On the 28th 
day of April, 1943., came Mildred Power, petitioner, by her 
attorney and filed in the Clerk's Office of said Court her peti-
tion for attachment against Lena Cohen, defendant, in the 
words and figures following: 
'To: Honorable O. L. Shackleford, Judge of the Court afore-
said: 
Your petitioner, Mildred Power, respectfully shows unto 
your Honor that the said Principal defendant in these pro-
ceedings is justly and truly indebted to the Plaintiff in the 
-sum of Five Thousand ($5,000.00) Dollars, which amount is 
one and payable to the Plaintiff on the 27th day of April, 
1943, the full particulars of which indebtedness are as fol-
lows: That on the 24th day of April, 1943, and while Plaintiff 
0 
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was acting in the capacity of a care-taker to the defendant., 
the following occurred: 
1. That heretofore to-wit., on the 24th day. of April, 1943, 
in the City of Norfolk, Virginia, defendant spoke and pub-
lished of and concerning the plaintiff, in the pres-
page 2 ~ ence of a colored maid and others, the following 
false, scandalous and slanderous words, maliciously 
and with a wilful disregard of the rights of the plaintiff, to-
wit: ''You (meaning plaintiff) have got that jewelry in your 
bags, or around your bed somewhere, and I am going to search 
your baggage"., (meaning Plaintiff had stolen her jewelry). 
2. And for this also to-wit: That heretofore, to-wit, on 
the 24th day of April, 1943, in the City of Norfolk, defendant 
falsely and maliciously, and with wilful disregard of the rights 
of plaintiff, spoke of and concerning the plaintiff the follow-
ing words, which from their usual construction and common 
acceptation are construed as insults, and tend to violence and 
breach of the peace, to-wit: "You (meaning plaintiff) have 
g·ot that jewelry in your bags, or around your bed somewhere, 
and I am going to search your baggage''., ( meaning plaintiff 
had stolen her jewelry. 
And by reason thereof plaintiff was greatly injured in her 
good name, fame and character and caused mental anguish 
and insulted, and that plaintiff is entitled to, or ought to re-
cover of said principal defendant, at least the said sum of 
Five Thousand ($5,000.00) Dollars, with interest thereon from 
the day oi April 24th, 1943, until paid. . 
page 3 ~ Your petitioner further alleges that the said prin-
cipal defendant is a non-resident of the State of 
Virginia, but upon -whom personal service has been made in 
these proceedings. That she is converting, or about to con-
vert, all 0£ her property both real and personal into cash, 
with intent to hinder., delay and defraud her creditors; that 
she has assigned or disposed of, or is about to assig-n and 
dispose of her real estate, with intent to hinder, delay, or de-
fraud her creditors; that she is removing, or about to remove 
out of this State with intent to change her domicile. 
WHEREFORE, Your petitioner asks for an attachment 
against the real and personal estate, of said principal def end-
ant, in the State of Virginia, and more particularly against 
the dwelling house known and numbered as 910 Gates Avenue,. · 
Norfolk, Virginia, consisting of five rooms and bath, and 
known as lots No. 53 and 54 in Block 7, which said house is 
completely furnished, and owned in fee simple title by de-
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fendant; that the said real and personal property or so much 
thereof as may be necessary to satisfy the claim of your peti-
tioner be sold by order of this Court and applied in satisfac-
tion thereof. 
And that your petitioner may have such other, further and 
general relief as the nature of her case may require. 
And your petitioner will ever pray. To-5-10-43. 
page 4} State of Virginia, 
MILDRED Po,vER 
Petitioner 
Corporation of Norfolk, to-wit: 
I, Mary Jones, a Notary Public in and for the City afore-
said, do hereby certify that Mildred Power, the Petitioner 
named in the foregoing writing, personally appeared before 
me in my said City, and made oath that she is cognizant of 
the facts stated in the foregoing petition and that they are 
true. 
MARY JONES, Notary Public. 
My commission Pxpires 5/14/46. 
Whereupon, the following attachment issued pursuant to 
said petition: 
Commonwealth of Virginia : 
To the Sergeant of the City of Norfolk, Greeting: 
WHEREAS, Mildred Power, plaintiff lms this day filed in 
the Clerk's Office of our Court of Law and Chancery of the 
City of Norfolk, a petition d~ly sworn to, prayil}g .for the 
issu~nce· of an attachment ag·amst _Len3: Cohe_n1 principal de-fendant, upon the grounds set out m said petition: 
THEREFORE, WE QOMMAND YOU in the name of the 
Commonwealth of Virginia that you attach "the dwelling 
house kno~ and numbered as 910 Gates .A.venue, Norfolk, 
Virg·inia, consisting of five rooms and bath and known as 
lots No. 53 and 54 in Block 7, which said house is completely 
furnished, and owned in fee simple title by defendant,'' and 
so much of the land tenements, goods, chattels, 
llag;e 5 } moneys and effects of the Principal defendant, not 
exempt from execution, as well be sufficient to sat-
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isfy the demand of the plaintiff, as claimed in said petition, 
to-wit: for the sum of Five Tho-qsand dollars and no cents 
($5,000.00) with legal interest thereon from the 24th day of 
April, 1943, till paid, and the costs; and if any tangible per-
sonal property be taken possession of by you he~eunder, you 
shall safely keep the same in your possession to satisfy any 
judgment that may be recovered by the plaintiff in this pro-
ceeding. 
WE FURTHER COMMAND you that you summon the 
said defendant Lena Cohen, if she be found within your city, 
or in any city or county wherein you may have seized prop-
erty under and by virtue hereof, to appear before our Court 
of Law and Chancery of the City of Norfolk., at the Courthouse 
thereof, on the 10th day of May, 1943, and answer said peti-
tion or state the g·rounds of defense thereto. 
And then and there make known how you shall have exe-
cuted this writ. 
WITNESS, W. L. Prieur, Jr., Clerk of our said Court, at 
his office, this 28th day of April, 1943, in the 167th year of the 
Commonwealth. 
Teste: 
W. L. PRIEUR, JR., Clerk, 
By H. L. BULLOCK, D. C. 
T. HELM JONES, p. q. 
722 National Bank of Commerce Building 
page 6 ~ RETURN. 
Levied on the following real estate of the Defendant, Lena 
Cohen, to-wit: '' The dwelling House known and numbered 
as 910 Gates Avenue, Norfolk, Virginia, ~onsisting of five 
rooms and bath, and known as lots No. 53 and 54 in Block 7, 
which said House is completely furnished, and owned in fee 
simple by defendant''., on this the 28th day of April, 1943, 
at 5:30 o'clock P. M. By J. R. Hume, Deputy, and by service 
of attachment on the said Lena Cohen, who was in possession 
of said real estate. 
LEE F. LAWLER 
Sergeant, City of Norfolk, Va. 
J. R. HUME, Deputy 
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. And afterwards : In the Court of Law and Chancery of the. 
City of Norfolk, on the 22nd day of June, 1943. 
This day came the parties, by their attorneys, and there-
upon the defendant moved the Court to quash the attachment 
sued out in this. case, which motion being fully heard by the 
Court is sustained, and the said attachment is hereby quashed 
Thereupon the defendant tendered her two special pleas 
and the plaintiff moved the court to reject the said special 
pleas., which motion being· fully heard by the Court, is sus-
tained, and the said special pleas are hereby rejected, to which 
nlling of the Court the defendant duly excepted. 
Thereupon the defendant pleaded not guilty to which -the 
plaintiff replied generally. 
page 7} Then came a jury, to-wit: E. V. Fox, ,Jr., J. W. 
Curling, R. L. Bosman, H. V.. Fleming, R. Talia-
ferro, A. S. Foreman, and J. W. Allen, who being sworn the 
truth to speak upon the issue joined, and having heard the 
-evidence., returned a verdict in these words : ''We the jury 
find for the plaintiff in tl1e sum of $1,000.00 One Thousand 
Dollars.'' 
·wbereupon the defendant moved the Court to set aside 
the verdict of the jury and grant her a new trial on the grounds 
that the said verdict of the jury is contrary to the law and 
the evidence, the further hearing ·'Of which motion., is oon-
i inued. 
' And aftenvards: In said Court, on the 24th day of . July, 
1wa · 
1.111is day came ag·ain the parties, by their attorneys, and 
the defendant's motion to set aside the verdict of the jury 
rendered herein on June 22, 1943, and grant her a new trial, 
l1eing fully heard by the Court, is overruled. 
Therefore it is considered by the Court that the plaintiff 
recover of the defendant the sum of One Thousand ($1,000.00) 
Dollars., with interest thereon from June 22, 1943, until paid 
-and her costs by her in this behalf expended. 
To which ruling and judgment of the Court the defendant 
duly excepted. 
pag·e 8 } At the instance of the defendant, who desir~s. to 
present to the Supreme Court of Appeals a petition 
for a writ of error and s1.t,persedeas to this judgment, it is 
ordered that when the defendant, or some one for her, shall 
:give bond, with surety, before the Clerk of this Court, in the 
p~nalty of $1,250.00, conditioned according to law, execution 
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of this judgment shall be suspended from that date for a. 
period of sixty days from the expiration of this term of Court, 
and thereafter until such petition is acted on by the Supreme 
Court of Appeals, if such petition is actually filed within the 
specified time. 
And now~ In said Court on the 10th day of August, 1943. 
This day came again the parties; by their attorneys, and it 
appearing to the Court that the defendant has given reason-
able notice in writing to the plaintiff of the time and place 
of' presenting the stenog-raphic report of the testimony and 
other incidents of the trial in this case to be authenticated and 
verified by the Court, the Court doth make the same a part of 
the record in this case, which is done within the time pre-
scribed by law .. 
The following is the stenographic report of the testimony 
referred to in the foregoing order: 
page 9 f Index .. 
page 10 ~ In the Court of Law and Chancery of the City of 
Norfolk, Virginia .. 
,Mildred Power, 
'V. 
Lena Cohen .. 
NOTICE OF APPEAL .. 
To Mr. T. Helm Jones, 
.Attorney for the plaintiff: 
Please take notice that on the 10th day of August, 1943, 
at 10:00 o'clock A. M., at the courtroom of the Court of Law 
and Chancery of the City of Norfolk, Virginia, the under-
signed will present to the Hon. 0. L. Shackleford., Judge of 
said Court, a stenographic transcript of the testimony and 
other incidents 0£ the trial of the above entitled cause, tried 
in said Court on June 22nd, 1943, to be authenticated and veri-
. fled by him, and will, on the same date, apply to the Clerk of 
said Coui·t £or a transcript of the record in said cause, to be 
submitted to the Supreme Court of Appeals of Virginia ~th 
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a petition for a writ of error and supersedeas from the final 
judgment entered in said cause. 
LOID·S B. FINE, 
Attorney for the defendant. 
Legal service of the above notice is hereby accepted this 
7th day of August, 1943. 
T. HELM ,JONES, 
Attorney for the plaintiff. 
page 11 ~ In the Court of Law and Chancery of the City of 
. Norfolk, Virg'inia. 
Mildred Power, 
V. 
Lena Cohen. 
RECORD. 
Stenographic report of the testimony and other incidents 
of the trial of the above entitled cause., tried in the Court of 
Law and Chancery of the· City of Norfolk, Virginia, on June 
22, 1943, before the Hon. 0. L. Shackleford, Judge, and jury; 
together with the motions and objections of the parties, the 
exhibits offered in evidence, the instructions to the jury, the 
rulings of the court, the exceptions of the parties, and other 
incidents of the trial of said cause. 
Present: Mr. T. Helm Jones, counsel for the plaintiff. 
Mr. Louis B. Fine., counsel for the defendant. 
Messrs. Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
page 12 ~ Note: Witnesses were excluded on motion of 
counsel for the plaintiff. 
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MRS. MILDRED POWER, 
the plaintiff, being first duly sworn, testified as follows: 
Examined by Mr. Jones: 
Q. Please state your name, Mrs. Power. 
A. Mrs. Mildred Power. 
Q. Speak out loud enough so that the last gentleman over 
here can hear you. 
A. Mildred Power. 
Q. How old are you, Mrs. Power? 
A. I am 62 years old. 
(.). Are you married f 
A. I have been. I am a widow. 
Q. You are a widow? 
A. Yes. 
Q. Speak out a little louder. 
A. I am a widow. 
Q. How many children have you 1 
A. One child. 
Q. How old is the child? 
Mr. Fine: I object to that as immaterial, how old the 
child is and who the child is. 
page 13 ~ Mr. Jones: I want to show the lady's back-
g·round, and what her family consists of. 
The Court: I sustain the objection. 
By :Mr. Jones: 
Q. What is your home., Mrs. Power¥ 
A. My home is in "Wichita, Kansas. . 
Q. How long did you live in Wichita, Kansas? 
A. I was there-I have been out there off and on for the 
last four years. · 
Q. You came from Colorado Springs here t 
A. Yes. 
Q. What were you doing there! 
A. I followed my daughter there. She has a Government 
job. She is a Lieutenant in the Army and a Club Director, 
and that is the reason I was there. .She is an officer in the 
Servicemen's Recreational Club. She is my only child. 
Q. You were living in Colorado Springs¥ 
A. I went there with her and I-there were no rooms to 
g·et, and living expenses were very high, and so I took a nice 
position there. 
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Mr. Fine :, I object to that as not responsive. 
The Court: I sustain the objection. 
By Mr. Jones: 
25 
Q. ,Just answer the questions, please. How 
page 14A } long had you been in Colorado Springs when you 
met Mrs. Cohen! 
A. I had been there about four months. 
Q. What were you doing theref 
A. T was keeping house for the Headmaster and his wife 
of a boys' exclusive school in Colorado-Fountain, Oolorado. 
11rhat is between Colorado Springs and Camp Carfmn. 
Q. While you were there you met Mrs. Cohen t 
A. Y-es. 
Q. Do you Temember the month you met her? 
A. Februa1-y. 
Q. Did you, or not, have an understanding with her to come 
to Virginia? 
A. Yes. She spoke to me from the very first day I met her 
there. She was living at the-
The Court: Is there any dispute about thaU 
Mr. Fine: No, sir. 
The Court: You might as well leave that out. 
l\y Mr. ,Jones : 
, Q. You had an understanding with Mrs. Cohen to come to 
Virginia with her? 
A. Y~& 
Q. What was the agreement you had with her? 
A. She first agreed to bring me from Colorado Springs, 
-and to travel-
Mr. Fine: There was a written agreement be-
pag·e 14B} tween the parties. I can give it to you and it 
will save time. 
The Witness: Do you want me to read it? 
:Mr. Fine: Ask her if that is the agreement. 
J3v Mr. Jones: 
·Q. This is the understanding you ha.d with Mrs. Cohen to 
.accompany her back to Norfolk t 
A.. Yes. Do you want me to read it? 
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,· .. ,,. 
Mr. Jones: No., that is all righl We offer it in evidence .. 
Note : The paper was marked '' Exhibit No. 1,'' and is in 
the words and figures following, to-wit: 
'' Mrs. B. Cohen is taking me _to Norfolk Virginia as a 
traveling companion and to help her attend to business and 
some work. Pay to start on arrival to Norfolk to be $25.00 
pe1· Mo. 
If we haven't sold the property when our tickets expire we 
will remain 3 mo. longer if necessary. 
Respectfully, 
(tSigned) MILDRED POWER. 
Traveling Expenses 
Ticket & Pullman $136.50.'' 
By Mr. Jones: 
Q. Pursuant to that agreement yon did come to Norfolk 
with Mrs. Cohen Y 
A. Yes. 
page 15 r Q. Where did you live when yon arrived here? 
A·. When we arrived here Y 
Q. Yes. 
A. Out at Mrs. Hines at 4001 Colonial Avenue. 
Q. When did you go to 910 Gates AvenueY 
A. The next morning. 
Q. The next morning· f 
A. Yes. 
Q. What occurred there Y State it as briefly as you can, 
what happened Y 
A. Well, the house was not livable, and we arrived here in 
a storm, and we got oil, gas, lights, and things. 
Q. Tell about the jewelry. Did you help Mrs. Cohen pack 
her baggage in Colorado Springs Y 
.A. Yes, but not those bags. Her daughter packed those. 
I helped her pack a trunk which was never here while I was 
with her. 
Q. Were they checked through on the railroad or did you 
bring them with you!· · 
A. They were checked through on our tickets and Betty 
Cohen, her single daughter., insured the baggage and had the 
insurance papers. 
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Q. When you arrived here was that baggage transferred 
with you to where you were staying, or was it sent up later! 
A. It was sent out several days later. I ordered 
page 16 ~ it out and she would not stay to receive it, and the 
man came two or three times with the baggage and 
then he finally came and brought it with a big· overcharge. On 
Friday we got the baggage. 
Q. What was it that Mrs. Cohen said to you about jewelry? 
A. Well, she said the railroad company at first had stole 
it, and then she said-wanted me to start suit. 
Q. They can't hear you, Mrs. Power. 
A. She said the railroad-wanted me to sue the railroad 
company for losing her clothing and jewelry, and I said no, 
that I could not do that because, "I am sure they are all 
there as far as the jewelry is concerned. It is in your daugh-
ter's basement in Colorado Springs," but she would not let 
me write for the bag of jewelry. It was done up ·in a towel, 
a lot of old fashioned jewelry, broken beads., and one thing 
and another, and so then she came into my room, followed me 
iuto my room, and began searching my room. She threw my 
1nattress over end, shook out all of the covers, shook the 
pillows out of" the cases, searched my room thoroughly, 
searched my bag·gage, tore everything up, and dragged all of 
my clothes off the rack and slammed them on the floor. I said, 
"Don't do like that. If you have lost anything I will help 
you find it,'' but no., she would not listen to anything, she ~as 
going to throw me out in the street and different 
page 17 ~ things. I said., ''We will go to breakfast and I 
will-
Mr. Fine: I object to that on the ground that there is no 
allegation of anything of that sort in this petition. My friend 
says he is relying entirely on the allegations in this petition. 
The Court: I overrule the objection. 
Mr. Fine: I save the point. 
By Mr. Jones: 
Q. Go ahead. 
A. She got to the front door and said, '' Oh, I forgot my 
pass. Wait for me on tlle front porch," and at that she lock~d 
tbe door and locked me out. 
Q. Did anything occur in the bathroom Y 
-~· Yes. She followed me into the bathroom and while I 
was there trying tb dress for breakfast about 7 :00 o'clock, 
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... 
or before 7 :00 o'clock, in the morning, she knocked the tooth-
brush out of my hand when I was trying to clean my teeth, and 
said I used too much water, and knocked my toothbrush clear 
in the ball and followed me around, and so I thought she would 
be over it in a little bit and we could on to breakfast. 
Mr. Fine: We would like to save the point on all of this 
your Honor. 
The Court: I think it is proper on the question of malice. 
page 18 ~ A. (Continuing) She never did let me in, and the 
colored maid next door came over and said, ''What 
is she doing to you?'' and I said, '' She accused me of steal-
ing her jewelry.'' 
Bv Mr. Jones: 
.. Q. I can't hear you and I don't know whether these men 
can or not. Can't you talk a little bit louder f 
A. I don't believe I can unless I stand up. 
Q. Don't stand up. 
A. This colored maid wanted to know what had happened, 
and I told her she had accused me of stealing-
Mr. Fine: I object to that. 
Bv Mr. Jones: 
~ Q. That was in the presence of Mrs. Cohen f 
A. Yes. 
Q. At the door t 
A. Yes-side window. I walked around to the side to see 
what she was doing with my things. 
Mr. Fine: I object to that. She was on the outside and 
Mrs. Cohen was on the inside. 
The Witness: .She had me locked out. I didn't have a key. 
Hy Mr. Jones: 
Q. Did Mrs. Cohen follow you to the door? 
A. Yes. 
By Mr. Fine: · 
Q. Mrs. Cohen was inside of the house f 
page 19 ~ A. Yes. 
Q. You were outside of the house f 
A. Yes. 
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Q. You were talking· to the maid on the outside and not on 
the inside of the house? 
A. Yes. 
Mr. Jones: Just let her explain it. 
The ·witness: I could not g·et her to answer the door. I 
knew the side windows were opea 
M-r. Fine: I object to this. 
Mr. Jones : Let her explain. 
Mr. Fine : I am a~king her on the basis of my objection. 
J3y Mr. Fine : . 
Q.. I ask you whether Mrs.. Cohen was present when you 
were talking· to this maid i 
A. Yes. 
Q. Where was she, in the house? 
.A .• We had the windows open. 
Q. Was the maid outside of the housef 
.A. Sh~ followed me around the porch to see what had hap-
J>ened. 
Q. She was outside of the house 1 
A. Yes. 
Q. Mrs. Cohen was inside of the hous,e with the 
page 20 } doors and windows 'Shut 1 
.A. No ; the windows were open. 
Q. The bedroom windows were open? 
A. Yes. 
·Q. Did Mrs. Cohen hear you talking to the maid! 
.A. You ask Mrs. Cohen. 
'Q. Could she hear youJ 
A. Sure. 
Mr. Jones: Are you going· to take the witness nowt 
Mr. Fine: I am making· my objection. You can make your 
ubjection ·to the Judge. I submit that Mrs. Cohen was not 
-present when she had this conversation, and certainly she 
could not hear the conversation, she being inside of the house. 
Mr .. Jones : I understood her to say the colored maid asked 
her, Mrs. Power, in the presence of Mrs. Cohen, what she was 
· accusing her of. 
By Mr. Jones:_ 
,Q. Was that in the pre~ence of Mrs. Cohenf 
30 
A. Yes. 
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Q. You were at the door, were you notf 
A. Yes. 
The Court : I understood her to say she was in the alley-
way between the two houses. 
page 21 } By Mr. Jones: 
· Q. Were you at the doorf 
A. The maid followed me around to the door and I could 
not get in, and Mrs. Cohen stood peeping through. 
Q. I am not talking about that. I am talking· about the 
time she accused you of stealing the jewelry. 
A. Oh, yes, the yardman and the maid both could hear her. 
Q. Where were you when she accused you 1 
A. I was in the bedroom. 
Q. In your bedroom 1 
A. Yes. 
Q. Where was the maid Y 
A. On the outside cutting a bouquet and the yardman was 
cleani!].g the yard. 
Q. When you went to the door~ did Mrs. Cohen follow you 
to the door7 
A. Yes, she followed me to the door, and said she would 
go with me to breakfast, and when we got to the door she said 
she had for got her pass. 
Q. Did she say anything at the door about your having 
taken the jewelry; if so, tell the words she said Y 
A. Yes. She said she would search my room and hold my 
baggage, and the jewelry was all gone, that I had packed the 
grips, and she accused me of-
page 22 ~ Q. Did she accuse you of taking the jewelry f 
A. Yes. 
Q. What did she say f 
A. She said, "I am going to-you have taken the jewelry, 
my jewe~ry is gone, my lmsband's watch is gone. All of my 
jewelry 1s gone." 
Mr. Fine: I object to that. It is not alleged in the petition 
at all. 
The Court: I sustain the objection. 
The Witness: She said, '' I will search until I find it,'' 
something to that effect. 
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By Mr. Jones: 
Q. She said she would search your baggage '1 
A. Yes. 
Q. Diel ~he search your baggage? 
A. Tore up everything in my room. 
Q. "\Vhen did she shut the door 7 
A. Immediately after that. 
Q. Did you try to get back in 7 
A. I did. 
Q. Did she let you in 7 
A. No. I never had a key while I was with her. 
Q. Did you get your baggage! 
A. No., not until I sued for it. 
31 
Mr. Fine: I object to that. She is trying that 
page 23 } case now. She is trying a case, the result of which 
was against her. 
Mr. Jones: I am g·oing to show them why it was against 
lier. 
The Court: I overrule the objection. 
:M:r. Fine: I save the point, if your Honor please, on the 
ground that the judgment of the Civil Court was in favor of 
Mrs. Cohen in connection with the baggage. 
Mr. Jones: After she had delivered the baggage to her. 
Bv Mr. Jones: 
· Q. Will you tell the jury what steps you had to take in 
order to get your baggage? 
A. Well, I first-I went to a policeman. 
Q. Tell what you did, please . 
. A. I sued her. 
Mr. Fine: Excuse me a minute. In order not to interrupt 
frequently, let the record show that I object to this line of 
examination and the court overrules the objection, to which 
I except. I object to her statement in response to the ques-
tion propounded by :M:r. Jones in connection with suit she 
brought to recover the baggage. 
The Court: I sustain the objection. The only thing I over-
. ruled was whether or not she had to bring suit to 
page 24 } get the baggage, but she is talking something about 
the Police Department now .. 
Bv l\fr. Jones : 
··Q. You brought suit to g·et your baggage? 
32 
.... 1. Yes. 
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Q. After the-suit was brought and before it was tried, did 
you get your baggage Y 
A. Yes. 
Q. And that was before the case was tried in court? 
A. Yes. Mr. Fine told her to bring the baggage to his of-
fice, and he delivered it. 
Q. He delivered it before the suit was actually tried Y 
A. Yes. 
Q. While we were in Mr. Fine's office-I was with you Y 
A. Yes. 
Q. Who else was there f 
A. Mrs. Cohen was there, and some office girls. 
Q. Mr. Fine was there also f 
A. Yes. 
Q. You were there t 
A. Yes. 
Q. And I was there? 
· A. Yes. 
Q. Will you tell the court and jury what Mrs. 
page 25 ~ Cohen said to you when you walked in? 
Mr. Fine: I object to that as immaterial and not alleged 
in the petition. 
Mr. Jones: I think I am entitled to show it to show the 
continuing· state of mind as to malice. 
The Court : That is all right. 
Mr. Fine: I note an exception. 
By Mr. Jones:_. 
Q. Will you tell the court and jury what Mrs. Cohen said 
to you when she walked in Mr. Fine's office, in my presence 
and in Mr. Fine's presence? 
A. She said what had she done to me that I would sue 
her for my baggage. 
Q. What did she call you., Mrs. Power? 
Mr. Fine : Let her answer the question. 
Bv Mr. Jones : 
WQ. Did she call you anything? 
A. She called me everything. 
Q. ·what did she call you? 
A. She said-
Lena Cohen v. Mildred Power 
lJfrs. Mildred Power. 
33 
l\fr. Fine: I object to counsel· leading her. ''vVhat did 
sl1e call you!',. · She is a competent witness and an intelligent 
witness. · 
The Court: How can he ask the question any other way? 
:M:r. Jones: I don't see how I can ask it .any 
page 26 } other -way. 
A. She told me I was a liar, that she had not done any-
thing; called me a liar, and said she had not done anything 
:and that is what she got for picking up trash out of the gntter, 
:she said. 
By Mr. Jones: 
Q. vVhaU 
A. She said that is what she got for picking me up out of 
the gutter and bringing me along without knowing anything 
:about me. She said I was nothing but trash and that is what 
·sbe got for picking somebody up out of the gutter. She said 
I didn't have any job or any clothes. 
Q. After you found that you were not going to be able to 
.go back in the home of Mrs. Cohen, what did you do? 
A. I stayed around. 
Mr. Fine: I object to that as not material. 
The Witness: I went back to-
The Court: Just a minute, please.. I sustain the objec-
tion. 
Bv Mr. Jones : 
., Q. Did you make any effort to gain entrance to Mrs. Cohen's 
home after that time Y 
A. Yes. 
Mr. Fine: I object. 
page 27} The Court: I sustain the objection. 
CROSS EXAMINATION. 
Bv Mr. Fine: 
··Q. Mrs. Power, you were working at a salary of about 
$25.00 a month when you were in Colorado Springs; is that 
correct? 
A. When I went to Colorado Springs? 
Q. Where-were you working? 
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A. At the Fountain Valley School. 
Q. And you were making the sum of $25.00 a month °l 
.A. No, sir-
Q. You were not making it 6l 
A. More. 
Mr. Jones: I submit that has nothing to do with it at all. 
The Court: I sustain the objection. 
Mr. Fine: We save the point, if your Honor please. 
By Mr. Fine: 
Q. You came with Mrs. Cohen from Colorado Springs on 
the train, and Mrs. Cohen bought you a return ticket Y 
.A. Yes. 
Mr. Jones: I object to that, if your Honor please. 
Mr. Fine: I want to show lack of malice, and I 
page 28 ~ want to show her intention was to bring her back. 
By Mr. Fine: 
Q. She treated you all right, and put you on a pullman f 
Did you have a pullman t 
A. Yes, we did. . 
Q. And ate in the dining room, I believe? 
A. Yes. 
Q. You came down to Norfolk with Mrs. Cohen f 
.A. Yes. 
Q. Your duties with Mrs. Cohen, I believe, were to help 
her in every possible way you could, were they not Y 
A. I came as a personal companion to Mrs. Cohen, and 
Mrs. Levy, her daughter, said, ''Don't do any manual labor. 
Get a colored maid to do that. You are to take it easy this 
summer, and go to Virginia Beach if it gets too hot in Nor-
folk," and we were to live at the Monticello Hotel while we 
cleaned up tbe house. · 
Q. While who cleaned up the house¥ . 
A. While the maid cleaned up the house, and she was going 
to sell it. We were going back to Mrs. Levy in three weeks, 
to Colorado Springs. 
Q. Were you just going to be a social companion? 
A. Sort of a personal ·maid and companion, to look out for 
her health here, if possible. 
Q. I believe you were to help her attend to business Y 
A. Yes. 
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page 29 ~ Q. And do some work. I think that is your 
handwriting, isn't it ( e.xhi bi ting pa per to witness) ? 
A. Yes. 
Q. What kind of work were you going to do1 
A. Get a telephone, and-
Mr. Jones: I object to that. When I object to a question 
don't answer it until the court rules on it. 
The Court: What was the question Y 
Mr. Fine: I asked her what was the work she was going to 
do which was in her contract. 
The Court: What has that got to do with itf 
Mr. Fine: I want to show that she had to help with the 
baggage, and so on. 
Mr. Jones: What has that got to do with it? 
Mr. Fine: The jewelry was in the baggage, or supposed to 
be. I want to ask her that question for that purpose. 
The Court: In the absence of a plea of truth it is pre-
sumed conclusively that the charge alleged that was made is 
untrue. Whether she got the jewelry hasn't anything to do 
with this case. 
Mr. Fine: We are not charging her with it. I would like 
to ask her this question: 
page 30 ~ By Mr. Fine: 
Q. Did you assist in packing the bags? 
A. No. 
Mr .• Jones: I object to that. 
The Court: I sustain the objection. 
The Witness: I did not. 
Mr. ,Jones : Will you just listen to the questions and don't 
answer until the court rules on the objection. 
By Mr. Fine: . 
Q. When Mrs. Cohen reported to you that the jewelry was 
missing, did you assist her in determining whether the jewelry 
was misplaced or whether it was lost,· or where it was Y 
A. I told her where it was. 
Q. You told her where it wast 
A. Yes. 
Q. Where did you teff her it was? 
.A. I told her it was tied up in a towel in Mrs. Levy's base-
ment in a box, in a cedar chest, that she had shipped from 
Norfolk, but she would not let me write or wire Mrs. Levy. 
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By Mr. Jones: 
Q. She would not let you do what? 
A. Would not let me write or wire Mrs. Levy. 
By Mr. Fine: 
Q. Do you know, of your own knowledge, whether or not 
Mrs. Cohen put the jewelry in her bag V Do you 
pag·e 31 ~ know of your own knowledge! Don't look at Mr. 
Jones., please. I am trying to get you to give me 
an answer. 
A. I am positive that the jewelry, I am telling you, was in 
this bundle in the basement. 
Q. I understood that was your answer, but can you tell of 
your own knowledge whether Mrs. Cohen shipped it here, or 
not? 
A. Yes, I am positive, and she would not open her trunk. 
Her trunk had never been opened here. 
Q. Do you know whether it was in her trunld 
A. No, I am sure it was not in the trunk. 
Q. How do you know it was not in there if she didn't open 
the trunk? · 
A. Because I saw the bag in the box, in this cedar chest, 
in Broadmoor. 
Q. You saw it in a cedar chest in Colorado Springs f 
A. No, in Broadmoor. 
Q. How do you know that Mrs. Cohen didn't put it in her 
bag or trunk? 
A. Well, maybe she did. 
Q. Maybe she did. Is that your answert 
A. She may have taken it out again, but it was in the cedar 
chest. 
lJ. I didn't ask you that. I asked you whether you know 
she did or did not? 
page 32 ~ A. I have made my statement. 
Q. WhaU 
A. I have made my statement. 
Q. What is your statement! I am not trying to be dis-
courteous to you. I am simply trying· to get the facts. 
A. I told you that I told her where the jewelry was. 
Q. I ask you again whether or not she had put any of it 
in her baggage or in her trunk. Do you know whether she 
did, or not¥ 
A. I won't swear to that. 
Mr. Fine: You are familiar with this paper, Mr. Jones? 
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I\Ir. Jones: Yes., I drew it. 
By Mr. Fine: 
3, 
Q. Is this your signature on here, "Mildred Power," and 
did you swear to it? 
A. Yes. 
Q. All right. You have sworn that you were caretaker for 
Mrs. Cohen? 
A. Yes. 
Q. And you swear that she owes you $5,000.00 in this peti-
tion for attachmenU 
A. Yes. 
Q. Is that right? 
A. Yes. 
page 33·} Q. You swear that on the 24th day of April 1943, 
Mrs. Cohen said this in the presence of a colored 
maid and others: "You (meaning plaintiff) have got that 
jewelry in your bags, or around your bed somewhere, and I 
am going· to search your bagg·aga '' Wbo was the colored 
maid¥ 
A. Lulu May is all I know I heard her call her. 
Q. Who did sl1e work for Y 
A. I could not tell you who she worked for. 
Q. You can't tell me who she worked for? 
A. No. Mrs. Cohen knew all of them on the street. 
·Q. Mrs. Cohen lmew her. Did she work for Mrs. Cohen? 
A. Not that I know of. 
rQ. vVho did she work for Y 
A. I don't know who she worked for. I didn't ask her. 
Q. Have you got her here todayt 
A. No. 
Q. Have you issued a subpoena to have her here today? 
A. No, I haven't. 
Q. You didn't! 
A. No.. . 
Q. You also swore under oath that besides this colored girl 
there were others Y 
A. Yes. 
page 34 ~ 
A. Yes. 
Q. Who were the others? 
A. One was a lady from Richmond. 
Q. A lady from Richmond t 
Q. What is her name? 
A. Mrs. Nelson, I believe. 
Q. Nelson? 
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Q. Mrs. Hansen f 
A. Yes. 
Mrs. Mildred Power. 
Q. Mrs .. Nelson Hansen f 
A. No, Mrs .. Hansen. 
Q. I thought you said Nelson. 
A. I thought it was, but it was a Swedish name. 
Q. Where was she when she heard iU 
A. She was g~ing by and came and stood awhile on the 
porch while I was trying· to get Mrs. Cohen to let me in., and 
trying to get her to come out to go to breakfast. 
Q. I don't quite understand you. You say Mrs. Hansen 
came by? 
A. You know I was locked out. 
Q. WhaU 
A. I was locked out. I was on the porch. I was locked 
out. 
Q. You were locked outf 
A. Yes .. 
pag·e 35 ~ Q. I understood you to tell Mr. Jones on direct 
examination that this took place in the bathroom. 
Mr. Jones : No, she didn't. 
By Mr. Fine: · 
Q. You said that Mrs. Cohen had taken the toothbrush out 
of your hand while you were in the bathroom Y 
A. She followed me all over the house. 
Q. Where does Mrs. Hansen, whom you say heard this, 
come inf 
.A. I don't think that makes any difference. 
Q. Don't look at Mr. Jones, please. 
Mr. ,Jones: She· has not looked at me one single time, and 
Mr. Fine is doing that for effect, and I think it is very obvious 
and everybody knows it. 
The Court: Ask the witness questions. 
By Mr. Fine: 
Q. Why can't you answer. the question, Mrs. Power Y 
A. Well, I want to tell the truth. 
Q. What? 
A. I want to tell the truth. 
Q. Can't you tell iU 
A. Yes. 
,: 
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Q. How did Mrs. Hansen get into the picture Y 
A. She was coming from the grocery store with a bag of 
groceries. 
page 36 ~ Q. Where did she live Y 
A. She lived in Richmond, but she was nursing 
a sick person here. 
Q. Who was she nursing 1 
A. I can't tell you who she was nursing·. I am a stranger 
here and I don't know anybody's names, or nothing. . 
Q. Who are the other people Y 
A. This colored maid and Mrs. Hansen. 
Q. Who are the other people Y 
A. The colored maid and the yardman. 
Q. What is his name Y 
A. I don't know his name. How would I know it7 
Q. Who did he work for f 
A. I don't know who he worked for. 
Q. Is he here today? 
A. No. 
Q. Did you make an effort to find him 7 
A. No. 
By the Court: 
Q. Let's see if I can clarify this. You heard Mr. :B,iue read 
the language you charge Mrs. Cohen used against you 7 
A. Yes. 
Q. Did she use that language Y 
A. Yes. 
Q. I understood you to say that she used that 
page 37 · ~ language before she locked you out of the house; is 
that so? 
A. Yes. . 
Q. She used· the language before she locked you out of the 
house? 
A. Yes, and was yelling at the top of her voice. 
Q. You say Mrs. Hansen came along when you were locked 
out of the house; is that right? 
A. Yes. 
Q. How did Mrs. Hansen hear what she said before you 
were locked out of the house? 
A. She didn't hear it. He was mixing me up. Mrs. Hansen 
didn't hear it. She was talking to me on the porch. 
Q. Didn't you state to Mr. Fine that the statement wa~ 
made before :Mrs. Hansen 7 
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A. No. The statement was made before the colored maid. 
Bv Mr. Fine: 
.. Q. Didn't you just tell me., and I am not trying to misquote 
you, that the statement was made in the presence of the maid 
and others, and isn't that what you have sworn to? See if 
you didn't say this-I will read you the paper-
A. The colored maid and others. The others are the man 
in the yard, the yardman. 
Q. How did the yardman hear what was said in the house, 
the man in the yard f 
page 38 ~ A. Her windows were all open. There were four 
windows open. 
Q. All windows open? 
A. Yes. 
Q. Did you ask him whether he heard it, or notY 
A. No, I didn't ask him. 
Q. How do you know that he heard it f 
A. I know he heard it. He could not help it. He came 
up and looked in the window. 
Q. WhaU 
A. He came up and looked in the window. 
Q. He came up and looked in the window f 
A. I guess be thought I was going to be murdered. 
Q. Is he here 7 
A. No. 
Q. You have this language on the same day, that she.said 
the same thing· to you at the same time, "You have got. that 
jewelry in your bags or around your bed somewhere, and I 
am going to. search your baggage.'' · 
A. She did. 
Q. You swore to that language Y 
A. Yes. 
Q. How many times did she tell you that, once1 Here it is, 
on April 24th? 
A. She said-
page 39 ~ Mr. Jones: He has asked her two questions and 
.. answered both himself, and she had not opened her 
mouth. · 
Mr. Fine: I will try it again. 
Bv Mr. Fine: 
··Q. My question is, Mrs. Power, that you have alleged in 
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your sworn statement that she spoke slanderous things of you 
on the 24th day of April? 
A. Exactly, yes. 
Q .. Is that the same language that you are speaking of! 
A,. Yes. 
Q. That you think the maid heard; is that correct t 
A. Yes. 
Q. So we are only concerned with what happened on April 
24th. You go on further in your paper and say that you have 
been injured in your good name, fame, and character. When 
you finished up with Mrs. Cohen you got yourself a better job, 
didn't you? 
Mr. Jones: I object to that, if your Honor please. 
:M:r. Fine: She alleges that she has been injured in bet 
good name, fame, and character, and I want to show that she 
hasn't been, that she has gotten a better job. 
The Court: You want to prove that she made a profit out 
of the slander? 
Mr. Fine: Yes. 
page 40} The Court: I sustain the objection. 
By l\fr. Fine : 
Q. Were you damaged in your g·ood name 1 
A. Do you think she could damage me¥ 
Mr. J011es: Just answer the question. 
By Mr. Fine-: 
Q. Did she damage your good name f 
A. No. 
·Q. And didn't damage your character T 
A. No. 
Q. She didn't damage you any. You went on further to 
1·nvear in this paper that :M:rs. Cohen was converting, or about 
to convert., all of her property, both real and personal, into 
-cash with intent to l1inder, delay, and defraud her creditors. 
Do you know anything about thaU 
A. No, I didn't say that. 
Q. vVhy did you swear that she was about to convert her 
property to defraud her creditors in this paped Did any-
body tell you to do that f 
Mr. Jones: TE.ere is no attachment here. The only thing 
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before this court and jury is the question of slander.. The 
attachment is out. 
Mr. Fine: It goes to' her credibility, as to why she did 
that. 
The Court: You can't impeach the witness on a 
page 41 ~ collateral issue. That is collateral to this case now 
because the attachment is out. · 
Mr. Fine: I except. I would like to show that this lady 
has been extravagant in her statements, her sworn state-
ments. 
The Court: You can't do that in that manner. 
Mr. Fine: I save the point .. 
Mr. Jones: You say you would like to show it t 
Mr. Fine: She has sworn to it, hasn't she? 
Mr. ,Jones: Yes. 
Mr. Fine: And she bad no right to. The court held it was 
not proper, however. 
By Mr. Fine: 
Q. Did you ever write Mrs. Cohen a letter asking her for 
an apology! 
Mr. Jones: I object to that. 
Mr. Fine: On the matter of good faith, I would like to ask 
that. 
The Court: Her good faith f 
Mr. Fine: Yes. 
The Court: I sustain the objection. 
Bv Mr. Fine: 
· Q. Did you i~struct your counsel to write a letter-
Mr. ,Jones: I object to that. 
The Court: I sustain the objection. 
page 42 ~ Mr. Fine: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Jones: 
Q. Now, Mrs. Power, since this case was instituted, will 
you tell the court and jury whether or not, after you were 
employed in Swartz's store., did Mrs. Cohen and her daughter 
single you out over there! 
A. Yes. 
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Mr. Jones: Talk to ber, yes, sir. I want her to testify to 
a conversation she had with Mrs. Cohen since the institution 
of this suit. 
The Court : About this matter 7 
Mr. Jones: Yes, sir. 
The Court: All right. 
By Mr. Jones: 
Q. Have you talked to Mrs. Cohen since this was instituted t 
Mr. Fine: Note an exception to this on the ground that it 
is irrelevant and immaterial. 
The Court : Go ahead. 
By Mr. Jones: 
page 43 } Q. Did Mrs. Cohen and Mrs. Levy come to see 
you in Swartz? 
A. Yes. 
Q. What did they come to see you about? 
A. They wanted me to kiss and make up and tak~ my ticket, 
take her mother's ticket. 
Q. What, if anything, did they tell you would happen if 
this suit was tried in courU 
Mr. Fine: I object to that, if your Honor please. 
The Court: I overrule the objection. 
Mr. Fine: I save the point. 
A. They didn't want to come to court. 
By Mr. Jones: 
Q. Why? 
A. They said there was nothing to it and that Mr. Fine-
that it was such a little thing that Mr. Fine didn't want to be 
bothered with it. 
Q .. What did they say about if it was up in courtY · 
A. That I would not get any place. 
Q. Would it hurt them, you, or anybody else 7 . 
A. It would only hurt me. 
Q. Did they say anything about-
Mr. Fine: I object to his leading the witness. 
The Court: Don't lead her. 
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By Mr. Jones: 
page 44 ~ Q. What did they say they would do if you woula 
dismiss iU 
A. Give me a ticket back home, a ticket back to Colorado 
Springs; that is all. 
Q. That is all t 
A. That is all they offered. 
Q. Did they say anything· about settling the caseT 
A. No. 
Mr. Fine: That is entirely prejudicial and my friend knows 
it is improper. 
The Court: I think that is such that it ought not _to be 
admitted. 
Mr. Jones : That is all. Come down. 
J. T. WILLIAMS, 
a witness on . behalf of the plaintiff, being first duly sworn,, 
testified as follows : 
Examined by Mr. Jones: 
Q. What is your name, please! 
A. James Talley Williams. 
Q. ·where do you live, Mr. Williams¥ 
A. 431 30th Street, Norfolk, Virginia. 
pag·e 45 ~ Q. How long have you 1ived in Norfolk¥ 
A. My lifetime,. 49 years. 
Q. Recently have you made the acquaintance of Mrs. Mil-
dred Power; if so, about how long ago? 
A. Yes, sir. I have known her about, I would say, eight 
weeks or two months. 
Q. Will you tell the jury whether or not you know her gen-
eral reputation in the community in which she has been living 
for truth and veracity T 
A. Mrs. Power is-
Mr. Fine: I object to that, if your Honor please. He can 
answer it yes or no. 
The Court: You can answer the question that he asked 
you by saying yes or no. 
Bv Mr. Jones: 
., Q. Do you know her general reputation t 
A. Yes. 
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Q. Do you know what people in the community think of 
her? 
A. Yes, sir. 
Q. What do they think of her t 
A. They think of her in the highest terms. 
Q. In the highest terms f 
A. Yes. 
Q. From your knowledge and observation of this 
page 46 } lady:, would you believe- her under oath in a matter 
in which .she is interested 1 
A. I most assuredly would, yes,. sir. 
Mr. Jones : The witness is with you. 
lVIr. Fine: No questions. 
Mr. Jones: If your Honor please, it has been stipulated 
between counsel that in the absence of depositions which we 
were to take in Kansas, we would, by agreement., substitute 
'this letter for the depositions. 
This is the letter, Mr. Fine. 
Mr. Fine: If you say it is, all right. 
Mr. ,Jones: I will read it to you gentlemen: 
Note: The letter was marked "Exhibit No. 2,.,, and was 
,·ead as follows~ 
''THE SYLVAN STATE BANK 
.SYLVAN GROVE1 KANS. 
T. Helm .Jones 
·Bank of Commerce Bldg. 
Norfolk, Va. 
Dear Sir: 
May 21, 1943. 
page 47 } I have your letter oi May l8tl1 regarding Mrs. 
Mildred Power. 
M:rs. Power., formerly Mildred Bell, lived in this community 
from the time she was a very small child until she became a 
mature woman, married, and she and her husband lived here 
for several years. She has been away from here for the past 
twenty years, returning at frequent intervals to visit mem· 
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bers of her family who still reside in this community. Mrs. 
Power is a very high type of woman who has always borne 
the highest reputation. She owns a farm in an adjoining 
county and while she has property and some fixed income, 
she bas found it necessary to take employment to supplement 
her income. 
The man you mention is William Booz who has known Mrs. 
Power ~11 her life,. his sister having married an older brother 
of Mrs. Power. 
I am a Notary Public as is W. A. Buzick and 0. C. Wohler 
of Sylvan Grove is also a Notary Public. It is my opinion that 
you can rely upon the statements made by Mrs. Power. 
Respectfully yours, 
(Signed) H. S. BUZICK, JR., 
President.'' 
Mr. Jones: That is our case, if your Honor please. 
Mr. Fine : If your Honor please, I would like to make a 
motion. 
Note: The jury retired. 
page 48 ~ Mr. Fine: If your Honor please, as to Count 1 
under common law slander., I respectfully submit 
that this evidence is lacking on publication. I think probably 
there is no evidence to sustain the other count, and certainly 
none as to Count No. 1, which is as follows: '' That hereto-
fore to-wit; on the 24th day of April, 1943, in the City of Nor-
folk, Virginia, defendant spoke and published of and concern-
ing the plaintiff, in the presence of a colored maid and others, 
the following false, scandalous and slanderous words, mali-
ciously and with a wilful disregard of the rights of the plain-
tiff,-
The Court: Didn't she testify that these servants heard 
her? 
Mr. Fine: If your Honor please, I submit that under no 
rule of the court would the court have to accept this lady's 
evidence as true when it is incredible. 
The Court: No body is asking me to take the evidence as 
true. 
Mr. Fine: There is no evidence here to sustain Count No. 
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1., ;not si;tfffoient evidenoe tc, sulm1it it to th~ jllry. Sh~ !$~id it 
togk pJ::u.~~ in the ho11se. 
Mr·. Jones: No. 
The Court : She said the woman came to the door and said 
it in ~ louq. voic~ in. t}w presen~e of people. 
page 49 ~ Mr. Fine: I understood her to stiy that it took 
place in the batbr9om. 
The Court: You asked her about it and she corre~ted it ~mcl 
said that it did not. 
M.r. lrine: Then she &&id th.at after the bathro<:>m incid~nt 
th&t th~y w~nt into the l;,edrpo:rn and tb~re tbe alleged slanc;ler 
t<;>ok place, · 
Tl1e Court; I lllay be mt~hlk~n a'.b91-lt j.t. Wb&t is your 
claim about that, Mr. Jones? 
Mr. Jones: I recall she te.stifi~d th&t she knocked the tooth-
brush out of her hand in the bathroom and then followed her 
all over the houE?e and to the door ·and ·accu~ed · lier ·of takjng 
the jewelry, and a maid came around and al$kec;l her in the 
presence of Mrs. Cohen what she was accusing her of. 
The Court: That is my understanding. I <;>verrule the 
mofom, 
l(r. Fine: We note &n ~X~Qpti<:>11. l want to call Mrs. 
Power as an adverse witness, · 
Note : The jury returned. 
MRS. MILDRJUP :POWER, 
the plaintiff, recalled a& an adverse wit;ness, testified a~ fol-
lows: 
p~ge ;50 ~ Examin~d by Mr. Fine; 
·· Q. Mrs. Power, you testified in th~ Civil Court, 
did you not¥ 
The Court : Did yo"Q 1 
A. Yes. 
The Court: T1,1lk out lo"Qd enough for theae gentlemeJ1 to . 
hear you. 
The Witness: Yes. 
By Mr. Fine: 
Q. Did you, or not, testify to this : '' It was about a quarter 
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of seven, and I jumped clear into the floor, she frightened me 
so. ~he said, '"\Vhat do you mean? I brought you down here 
to work,, didn't H" 
Mr. Jones: If your Honor please, I object. 
Mr. Fine : That is what she testified to. 
The Court: That is not inconsistent with anything she 
testified to. 
Mr. Fine: This is about the jewelry. 
The Court: So far as you have gone it is not inconsistent 
with anything she has testified to. You can show any state-
ment which she made in the Civil Justice's Court which is in-
consistent with the statements she has made here. 
Mr. Jones: I would like to add here that there is nothing 
so far that appears to be inconsistent with what 
page 51 ~ she has already said. 
The Court: That is the reason I am sustaining 
the objection to it. 
By Mr. Fine: 
Q. Didn't you testify :Mrs. Cohen told you that the railroad 
company stole them Y Didn't you say, '' She said the railroad 
company stole them and a colored boy--bef ore, as she came 
mto my room, she grabbed the mattress; I had made my bed 
up.'' ls that correct? 
Mr. ,Jones: I object to that. 
The Conrt: I sustain the objection. 
By Mr. Fine: 
Q. Did she say that the railroad company stole the jewelry 
or that you stole the jewelry 1 
A. It was gone. 
Q. She said it was gone? 
A. Yes, and w~nted me to sue the railroad company for it, 
wanted to force me to sue the railroad company. She said 
that is what she brought me for. 
Q. Didn't you tell her, or did you testify in the Civil Court, 
as follows: "I would start an investigation of the railroad 
company to find out if we would lmve to make a list''? 
Mr. Jones: I object to that. 
The Court: You may answer that. 
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page 52 } Q. "I would start an inv~stigation of the rail-
road company to find out if we would have to make 
a list, I told her, and I would see j:ust what she had lost. I11: 
the meantime, I would write to her daughter." Did you 
testify to that in the Civil CourU I will show it to you if 
you want to see it, so as not to misquo~e you. What is your 
answer? Did you say that Y 
A. Yes. 
Q. Why did you say differently today on direct examina-
tion? Why is your testimony today different? 
Mr. Jones~ I don!t think it is up to Mr. Fine to say it is 
different. 
By Mr. Fine: 
Q. Why did you say that f 
:Mr. Jones! If your Honor please., my interpretation of 
the law and procedure is that he can tell her what she said 
in the Civil Court and then ask her why she made a prior 
inconsistent statement. 
Bv Mr. Fine: 
· Q. Why did you make a prior inconsistent statement Y 
The Court : :My impression is that she testified awhile ago 
that l\Irs. Cohen wanted he1· to assist in making a case against 
the railroad company and she refused to do it. You stated 
that in your opening statement. 
Mr. Jones: Yes. 
pag-e 53 r The Court: And that she had no part in it, and 
what she said, according to that statement, is that 
she was going to make out a list with the railroad company. 
Mr. Fine: "I would start an investigation of the railroad 
company to find out if we would have to make a list.'' 
The Court: Ask her if she said that. 
Bv l\fr. Fine~ 
"Q. Did you testify to that in the Civil Justice's CourU 
A. (No response). 
Bv the Court : 
··Q. In the Civil Court, did you testify to thaU 
!(}. Suprem@ QoP.rt of AppQnl~ qf Virginia 
Jf1·st ¥ildrcd PQwer, 
A. I testified why I wanted to get her out to breakfast. 
Q, Di9. yQu ta.$tj.fy t9 that, y~~ or no 1 
A, Yes, I g1,1~sij l gid. 
By Mrr Jonesr 
Q~ y OU s~id YQ\I clid, did yQu f 
A, Wh~U 
Q. You said you did f 
A. I don't know. 
Q! Just sa:y ye~ or- n,Q. 
A. No. 
By Ui·, Fi:ne r • 
Q. You said yes just a minute ago to the Judge, ~nd now 
you say no to Mr. Jones. Which is correct Y · Is · 
page 54 ~ there any doubt about it, Madam Y 
.A.. No. 
Q. You did testify to it, didn't you Y 
A, l don't know how h~ wants me ta 1::tn~w~r. 
'l'he Court: Just answ~r it truthfully. 
Mr. Jones: Say yes or know, or som~thing. Just say any,.. fu~~ . . 
Mr. Fine: Don't just say anything, but the tr"Q.th~ what the 
tT udge ~n~ggest~d, 
By the Oourt; 
·(J. l)id you understand Mr. Fine's question f 
A: 1 doJi 't thuik ijO. 
By Mr. Fine: 
Q. Did y9u testify in the Civil Court, '' I would· st{lrt an 
i~ve1JJtig&tion of the r~ilroad comp,iny to find out if we would 
)UlV~ to make a ljst'' f 
A! (No responij~). 
By the Court: 
Q. Did you sa,.y that in the Civil Court, or not t You either 
did or did noU 
A. J didn't a,~y it exactly Uke that~ 
Hv Mr. Fine: 
·Q. What did you say? 
A. I said if sh~ would go out t<;> breakfast, that if she bad 
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anything-if she would-if she had something lost 
page 55 ~ that I must have lost something, too, but she locked 
me out. 
Q. Did you say you would find out if you had to make a list? 
A. I told her I would write her daughter, and she went into 
hysterics. 
Q. Did you say you would make a list of what was lost Y 
.A. If they were lost, I would. 
Q. That is what you testified to. So you did offer your 
as~istance to her if she had lost anything 7 
A. Yes. 
Q. To make a claim against the railroad company? 
Mr. Jones : She didn't say to make a clahn against the 
railroad company. If you are going to testify, be sworn. 
IlyMr. Fine: 
Q. Who were you going to make a list to, the express com-
pany! 
A. It may have been myself, myself. 
Q. Did you lose anything? 
A. No, I didn't., only what she took. 
Q. Only what she took? 
A. Yes. 
Q. Did she take some things from you 1 You haven't 
cliarged her with that. 
A. The baggage which l got up at your office. 
page 56 r Q. I am speaking about the jewelry. You were 
g·oing to make a list, were you T 
A. Not of the jewelry. 
Q. ,,That were you going to make a list of? 
A. Well, I would give her time. She was going to make a 
list if there were things gone. 
Q. I don't like to delay the matter, but I will have to have 
Mr. Phlegar down here who took these notes to testify to 
them. I warn you, if you testify you didn't make those state-
ments in the Civil Court, that I will have to contradict you. 
I have to tell you that under the procedure: 
The Court : You don't have to do that. 
Ry Mr. Fine: 
Q. Do you admit or deny you said, "I wou·1d start an in-
vestigation of the railroad company to :find out if we would 
have to make a list'' Y 
· 51 Supremo Court of Appeals of Virginia 
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A. That is not the way you stated it. 
Q. That is not the way I stated it? 
A. No. 
The Court: She takes the responsibility of denying that 
8he made the statement. 
Mr. Fine : Will you call Mr. Phlegar around here, l\fr. 
Butlerf 
]\fr. Jones: I will admit it is a true and correct transcript 
of the Civil Court record. 
page 57 ~ Mr. Fine: All right. I won't have to bring him 
here then. 
MRS. EDGAR LEVY, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
Exami.ne<l. by Mr. Fine : 
Q. ·wm you speak up so· all of these gentlemen can hear 
you. Please state your full name, please., Madam. 
A. Mrs. Edgar Levy. 
Q. Mrs. Edgar Levy, and you are a resident of Colorado 
Springsf 
.A. Yes. 
Q. But you are a native of Norfolk, and your mother has 
resided here for how longf 
A. I would say 40 years, 44 years, anyway 40. 
Q. Forty-four years f 
A. Forty to 44 years. 
Q. You made arrangements, I believe, with Mrs. Power to 
accompany your mother here? 
A. That is right. 
Q. Was she interested in a social-
page 58 ~ Mr. Jones ·: I don't see ·that that has got any-
thing to do with this case at all. 
The Court: The contract is in writing. Stick to the con-
tract. 
By Mr. Fine: 
Q. Mrs. Levy, of course, when this alleged slander took 
place you were in Colorado Springs? 
A. Tba t is right. 
Q. Is that correcU 
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.A. Yes .. 
Q. You know nothing about what occurred here! 
A. No. 
Mr .. Fine-: That is all. 
Mr. Jones: No questions. 
GEORGE M. GORDON, 
:a witness on behalf of the defendant, being first duly sworn, 
tostificcl as follows: 
Examined by Mr. Fine: . 
Q. Y:ou are Mr. George M. Gordon? 
.A. Yes., sir. 
Q. ]\fr. Gordon, I believe you are in the insur-
page 59 } ance business! 
A. Yes. 
Q. In this City, are you not T 
A. Yes. 
Q·. And have been for a number of years J 
.A. Yes. 
Q. For bow long, sir? 
A. Twenty odd years. 
Q. Do you know Mrs. !Jena Cohen, the .defendant in this 
suit? 
A. I do, sir. 
Q. Frnr h°'v· long have you known her f 
A. Approximately 24 years. 
Q~ Do you know her reputation for truth and veracity in 
the community in which she lives? 
.A • Excellent. 
Mr. Sones: He hasn't said whether he knows it, or not. 
·The Witness: I said it is excellent. I do. 
Mr. Jones: All right. 
The ·witness: I answered it. 
Mr. Fine: If I ask any witnesses in the future, any im-
proper questions, I wish you would address your remarks to 
the Judge and be will correct me if I am in error .. 
page 60 ~ By Mr. Fine: 
Q. With your knowledge of Mrs. Cohen's repu-
ta ti.on for truth and veracity, would you take her word in a 
matter in which she is interested? 
54 Supreme Court of Appeals of Virginia 
George M. Gordon .. 
A. I would. · 
CROSS EXAMINATION .. 
By Mr. Jones: 
Q. Are you related to her, Mr. Gordon! 
A. No. 
Q. Whatf 
A. No. 
Q. Are you related to Mr. Finef 
A. No, sir. 
Q. Have you ever heard Mrs. Cohen 1s reputation discmssed! 
A .. Have I ·heard Mrs. Cohen's reputation discussed? 
Q. Yes. 
A. No, I haven't had any occasion to listen to anyone dis-
cussing it .. 
Q. Then you don't know what her reputation ist 
.A. Well, I have been-· 
Q. You never heard it discussed, and how can you come 
here and tell these gentlemen that you know what it ist · 
A. I have been a neighbor of hers for twenty odd years. 
page 61 ~ Mr. Fine: I object to my friend's question. The 
Court of Appeals has held that in the absence of 
hearing a discussion of a man's reputation that it is presumed 
to be good. . 
The Court: But it doesn't effect a man's right to ask the 
question. He is on cross examination. 
Mr. Fine: I would like for the court to instruct the jury 
that that is the law, that in the absence of hearing it discussed 
it is presumed to be good. 
By Mr. Jones: 
Q. You say you have never heard ·Mrs. Cohen's reputation 
discussed? Did you say that? 
A. I believe I did. 
Q. Then tell the court and jury how you can come here and 
sav what people think of her? You don't know, do yon? 
A. I do know. I have been a neighbor of hers. She has 
never been involved in any trouble. She has had a good repu-
tation, morally and truthfully, and I am giving you my own 
observation, having been a neighbor of hers :for 20 years, 
livi.ng close by, and knowing her former husband, her de-
eeased bus band. 
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Q. You know, Mr. Gordon, character is what a man is and 
reputation is what people think of him. Yon say you never 
heard hers discussed Y 
page 62 } A. Character or reputation Y 
Q. Her reputation. 
A. Merely reputation Y 
Q. Yes. . 
A. As far as·r know, her reputation has been excellent. 
Q. You don't know very far. How far do you knowT 
A. We have lived close together for twenty odd years and 
she has always had a good reputation. 
Q. How do you know that when you never heard it dis-
cussed? . 
A. When an individual's reputation is not discussed., you 
assume it is good. Only bad reputations are discussed, and 
good people are not. 
S. L. WALLER, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows : · 
Examined by Mr. Fine: 
Q. Mr. Waller, will you please state your full name, sir? 
A. Samuel L. Wall er. 
Q. Where do you live Y 
page 63 ~ A. At 1520 Chesapeake Avenue., South Norfolk. 
Q. How long· have you lived in this section Y 
A. Since 1913. 
'Q. About 30 years. Do you know Mrs. Lena Cohen Y 
A. Yes. 
Q. How long have you known her Y 
.A. Since during 1935, sometime in 1935 or 1936. 
Q. Do you know her reputation for truth and veracity in 
the community in which he lives Y 
A. I have gotten along with her all right. 
Bv Mr. Jones: 
· Q. I can't hear you. What did you say Y 
A. I have gotten along with Mrs. Cohen all right. 
Q. I didn't hear you. What did you say Y 
A. I say I haye gotten along with Mrs. Cohen all right. 
Q. You got along· with her all right? 
A. I rented from Mrs. Cohen. 
Q. You rented from her? 
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A. Yes. 
By Mr. Fine: 
Q. Do you know her reputation for truth and veracity? 
A. From my dealings, my experience, it has been satisfac-
torv. Q. Would you take her word in a matter in which she is 
interested? 
page 64 ~ A. Yes. 
CROSS EXAMINATION. 
By :Mr. Jones: 
Q. You say you know her g·eneral reputation for truth and 
veracity? 
A. rrhrough renting· property from her. . 
Q. You are telling us what you think of her and not what 
other people .think of her 1 
.l1 .• Her general reputation is all right, as far as I know. 
Q. How far do you know Y 
A. From dealing with her. (J. Did you ever hear her reputation discussed by other 
people? ~!: 
A. No, sir. 
By Mr. Fine: 
Q. Are you any kin to her? 
A. No, sir. 
Q. You are a different faith from he1~, I believef 
A. Distinctly, yes. 
Q. Have you any interest in this case f 
A. No, sir. 
pag·e 65} E. C. SAVAGE, JR., 
a witness on behalf of the defendant, being first 
dnly sworn, testified as follows : 
Examined by Mr. Fine : 
Q. You are Mr. E. C. Savage, Jr.Y 
A. That is right. 
Q. What is your business! 
A. Rentals, real estate and rentals. 
Q. Where do you live, Mr. Savage, and where is your place 
of business Y 
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.A. My business is in Berkley, at 124 West Berkley A.venue. 
Q. Do you know Mrs. Lena Cohen! 
A. Yes. 
· Q. For how long have you kno"\\111 her, Mr. Savage? 
A. Since the middle of February, 1942. 
Q. Had you seen her or known of her before then through 
vour father? 
· A. Only her husband's name. That was on our books for a 
number of years .. 
Q. Have you been in contact with her since February, 19427 
A. Yes. 
Q. Do you know her general reputation for truth .and 
veracity_? 
A.. I would say so. 
page 66} Q. What is it, good or bad t 
A. Good. 
Q. Would you take her word in a matter in which she is 
interested? 
A. Certainly .. 
Q. Wbat? 
A. Certainly .. 
Bv Mr. Jones": 
CROSS EXAMINATION .. 
·Q. Mr. Savage, did you ever bear Mrs. Cohen's reputation 
discussed? 
A. Only among the tenants, as far as handling her prop-
ertv is concerned. Q. You just know her by renting property for her? 
A. Yes. 
Q. Did you ever hear people discuss whether she was a 
-a·ood or bad woman? 
. A. No .. 
Bv Mr. Fine: 
"'Q. You have no interest in this case? You are here on 
subpoena? 
A. Yes. 
:Mr. Jones: I would like to ask the court to strike this 
man's testimony out. He says it is good, and then 
page 67 ~ says he never heard it discussed. 
The Court: He said he had known her since 
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1942. It seem~ to me I heard you say she had been living in 
Colorado for the last eight years. 
Mr. Jones: The last year and a half. . 
Mr. Fin-e: I think the evidence will show he didn't live 
there. 
The Court: I will let the testimony stay in for what it is 
worth. 
Mr. Jones: If your Honor please, I have a witness here 
now whom I had to call, and he is very anxious to get away. 
It is a little out of order, and I would ordinarily have put him 
on after Mr. Fine had put his client on, but I would like to 
use him now. 
WILLIAM RUBIN, 
a witness on behalf of the defendant, being first duly sworn., 
testified as follows : 
Examined by Mr. Fine: 
Q. Mr. Rubin, you are Mr. William Rubin, and 
page 68 ~ what is your business Y 
A. Storage and salvage auctioneer. 
Q. How long have you lived in this community, Mr. Rubinf 
A. About 45· ye~rs. 
Q. Do you know Mrs. Lena Cohen, the defendant in this 
casef 
A. Yes. 
Q. How long have you known her, sirf 
A. I guess I have been knowing her about 20 or 25 years. 
Q. Do you know her reputation for truth and v~racity in 
the community in which she lives Y 
A. Yes. 
Q. What is it f 
A. 100%. 
Q. Would you take her oath in a matter in which she is in-
terested Y 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. What is your name, Rubinf 
A. Yes. 
Q. R.u-b~e-n f 
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_page 69 r A. R-u-b-i-n. . 
Q. You haven't known her or seen her for the 
last two years, have you 1 
.A. SirY . 
Q. You haven't known her for the last two years¥ 
A. Yes, I have known her the last two years. 
Q. You haven't seen much of her in the last two years, 
have you? 
A. I have seen her three or four times, I think, in the last 
two years. 
Q. She has been away,, hasn't she Y 
A. She has been away several times, I believe, yes. 
Q. Did you ever hear her reputation discussed by people? 
.A. No. 
1\fr. Jones : I would like to ask your Honor to instruct the 
jury to disreg·ard his testimony entirely because he said he 
had not heard it discussed. 
The Court: The fact that he had not heard it discussed 
may be regarded by the jury as evidence of some kind of 
reputation. 
page 70 r V. H. NUSBAUM, 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows : 
Examined by Mr. Jones: 
Q. Your name is V. H. Nusbaum? 
A. Yes. 
Q. And you are in the real estate business, Mr. Nusbaum t 
A. Yes, sir. 
Q. Connected with what firm? 
A. S. L. Nusbaum & Company. 
Q. How long have you been in the real estate business in 
the City of Norfolk? 
A. Twenty-three years personally. 
Q. Do you know Mrs. Lena Cohen 1 
.A.. Yes, sir. 
Q. How long have you known her Y 
A. Oh, I imagine less than a year, witlJin the last year. 
Q. Have you ever had any dealh~gs with her! 
1\fr. Fine: I object to that. He can show any reputation. 
The Court: You asked him if he had any dealings with 
her! 
"\ 
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:Mr. -.Tones : Yes. 
The Court: Has that any connection with this 
page 71 } case Y 
Mr. Jones: About her reputation. 
By Mr. Jones: 
Q. Do you know her general reputation for truth and ve-
racitvY 
A.· Just know it through one transaction we were to have 
with Mrs. Cohen; that is all. 
Mr. Fi~e!: r·object. · 
Bv Mr. Jones: 
.. Q. Would -y:ou believe her under oath? 
Mr. Fine : Just a minute. The court has ruled on it. 
'rhe Court: I haven't ruled on it, have H 
:M:r. Fine: I· was just looking at your expression. 
The Court: Do you object to iU 
Mr. Fine: Yes, sir. 
The Court: Do you wish to argue it Y 
Mr. Jones: I was just trying to ask him., from his knowl-
edge and observation of Mrs. Cohen, would. he believe her 
1mder oath in a matter in which she was interested. 
The Court: You didn't ask that. 
Mr. Jones: No. . 
The Court: I sustain the objection. 
Mr. Jones: A.s I recall, Mr. Fine asked three of his wit-
nesses whether or not they would believe his client 
page 72 ~ under oath. 
The Court: Did you object to it T 
Mr. Jones: No, sir. It didn't make any difference to me. 
· The Court: You can't hold that against him as a precedent. 
· · J),v Mr. Jones: 
.. ~Q. Have you ever heard Mrs. Cohen's reputation discussed f 
A. Not in a general way, just through a transaction in our 
office. . Anything of- that kind was through a transaction in 
our office. 
Q. Was it good or bad? 
Mr. Fine: I object to that, if your Honor please. 
The Court: I sustain the objection. 
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l\Ir. Jones! Well, let me say ''in the community.'' 
The Court: He .said in his office. 
By Mr. Jones: . 
Q .. Do you know any people who live in the neighborhood 
with Mrs. Cohen Y 
A. I know a few in the community, yes. . 
Q. And you have never heard them discuss her reputation f 
A. No, I haven't. 
l)age 73 } LENA COHEN, 
the defendant., being first duly sworn, testified .as 
follows: 
liJxamined by Mr. Fine: 
Q. You are Mrs. Lena Cohen t 
A. Yes. 
Q. Mrs. Cohen, how old are you? 
A. Sixty-five. 
·Q. How long have you lived in this section t 
A. Forty-four years.. . 
'Q. I believe you are the widow of Mr, B. Coh~n? 
A. Yes- My husband died about a year and a half ago. 
Q. Since your husband has passed .away., I believe you have 
been in ill health; is that correct Y 
A. Yes. 
Q .. Mrs. Cohen, will you please tell the court whether or 
not you have been living in Norfolk ot whether you have been 
traveling back and forth to Colorado Springs t You shake 
your head and they can't hear you T 
A. I never was in Colorado-my ·brother was married 18 
vears-
. .. Q. Since your husband has died, have you visited there 1 
A. Yes. 
Q. Have you stayed there permanently. or. temporarily? 
A. I went fdr a visit. I was heartbroken, and went up for 
. my health, and locked up my home. 
page 74} Q. You brought this lady, Mrs. Power, back with 
you;· is that correct, · .. ·· .. , . 
A. Yes. · · 
Q. On your return-back home, after you got into your home, 
yolT missed your jewelry; is that correct! 
~. Yes. · · 
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Q~ It apparentiy was gone°l 
A. Yes. It was on the train and missed. 
Q. Just answer the questions, please. After you missed 
your jewelry, did you, or not, on the 24th day of April 1943-
A. Yes.. ., 
Q. Make a claim with the Norfolk& Western Railroad Com-
pany for your jewelry!' 
A .. Yes, sir .. 
Q .. I hand you herewith a letter and ask you if that is the 
l~tter your attorney wrote for you! 
.A .. Yes .. 
Q. It is dated April 24, 1943 t 
A. Yes .. 
Mr. Fine: I introduce this in evidence .. 
Note: The letter was marked ''Exhibit A,'' and was read 
as follows: 
'' Claim Department, 
Norfolk & Western Railroad Company, 
Norfolk, Virginia .. 
page 75 ~ Gentlemen: 
I represent Mrs. B. Cohen of 910 Gates .A.venue, 
Norfolk, Virginia, in connection with baggage which was in-
sured £or transportation from Colorado Springs,, to Norfolk, 
Virginia. 
Upon opening· her bag she discovered that her jewelry anc1 
some other personal items had been taken. 
I shall be glad to discuss settlement of this claim, at your 
convenience.' 1 
Mr. Jones: I object to the introduction of that. It is 
prior to this suit, is self-serving, and I don't think it is rele-
vant her~. 
Mr. Fine: In r~sponse to his statement I would like tq 
state, sir, that this 1s a chronolog:ical record of what hap-
pened not only this letter to the railroad company, but reply 
from the Norfolk & Western Railroad Company of April 27th 
stating that they had received that letter and that claim was 
made, and further that suit was brought, if your Honor please, 
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after the 24th of April, 1943. I therefore submit that the let-
ter to the railroad company and the letter from the railroad 
company are competent evidence. 
The Court: It would be proper for you to show, Mr. Jones,, 
that she was claiming the railroad was responsible, but never 
made any claim against the railroad. 
Mr. Jones: That she never made any claim against the 
railroad! 
The Court: Yes. 
page 76 } Mr. Jones: If she had missed anything. 
The Court: She claims the railroad company is 
responsible for the loss of her jewelry. It would be perfectly 
proper for you to show, if you can, that she never made any 
formal claim against the railroad company. 
Mr. Jones: Yes. 
The Court: If you are entitled to show that she never 
made claim, isn't she entitled to show that claim was made? 
By Mr. Fine: 
Q. Your attorney received this letter from the railroad 
company; is that correct? 
A. Yes, sir. 
Mr. Fine: I introduce this in evidence, and will read it to 
your gentlemen: 
Note: The letter was marked "Exhibit B," and was read 
as follows: 
"April 27, 1943. 
''Mr. Louis B. Fine, 
Attorney and Counsellor at Law, 
National Bank of Commerce Bldg., 
Norfolk, Virginia. 
Dea.r Sir: 
Yours of April 24th addressed to Claim Department of our 
company at Norfolk, Virginia, advising that you represent 
Mrs. B. Cohen in connection with bagg·age which was insured 
for transportation from Colorado Springs to Norfolk, Vir-
ginia. 
I enclose herewith a claim blank,. which please have Mrs. 
Cohen fill out, sign, and return to this office, giving complete 
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information in order that we may make proper in-
pag·e 77 ~ vestigation and request connecting lines to do like-
wise. 
Yours truly, 
(Signed) E. L. REP ASS, 
Passenger Traffic Manager.'' 
Bv Mr. Fine: 
• Q. She didn't sue you until the 28th day of April? 
A. Yes, sir. 
Q. The papers were not served on you until the 28th day 
of April., at 5 :30 o'clock, and this letter from the Norfolk & 
Western is dated on the 27th; is that correct? 
A. Yes. 
Q. Did you ever accuse this lady of taking your jewelryf 
A. No, I didn't. 
Q. Did you tell her, "You have got that jewelry in your 
bags"? 
A. No. 
Q. '' Or around your bed somewhere, and I am going to 
search your baggage''? 
.A. No, sir. 
CROSS EXAivllNATION. 
By Mr. Jones: 
Q. You did, on the 24th clay of April, have some kind of 
misunderstanding with Mrs. Power, did you not¥ 
A. No. She walked out. After she came to Norfolk she 
found that she could get more money. I spent 
page 78 ~· $300.00, and she didn't have anything, and I give 
her something to eat, and she was supposed to Qe 
my companion, and walked out on me .. 
Q. Walked ouU 
A. And I didn't get nothing for it at all. She found she 
could get more money. 
Q. She didn't go to work for three weeks after she left 
vou? 
., A. She sued me and thought she would take it easy. 
Q. Sued you and thought she would take it easy? . 
A. Yes, I g·uess so. 1She tried to sue me for nothing. 
Q. It was the 24th she walked ouU 
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Q. And that was the very day you ~nt down to Mr. Fine 
and Mr. Fine filed claim against the railroad company? 
.A. Yes. 
Q. The very day sbe walked out? 
A .. I don't know whether it was the same day,, or not, but 
.it was lost on the train. 
Q. I didn't ask you that. I ask you if that"was the same 
day she walked out. It. doesn't make any difference why she 
did, but she did and you went down to Mr. Fine! 
A. She finds out that Norfolk is a big boom and sh~ can 
make more than $25.00 a month. I spent $300 .. 00 on her, give 
her money and she walked out on me. 
page 79 } Q. Did you understand- my question? 
A. I was sick and was not able to make the trip. 
Q. Did you understand the question 7 
A. What kind of question. 
Q. Did you hear my questiop 1 
A. What? 
Q. I say on the 24th day of April-
A. Yes. · 
·Q. That is the day Mrs. Power walked out on you;, you sayf 
A. I don't know whether the ·24th. 
Q. Was it the same day you discussed thi-s matter with 
Mr. Fine? The day she walked out, that day you went down 
to Mr. Fine., did you not? 
A. I don't understand what you ask you. 
Q. Don't you m1derstand what I ask you? On the day she 
walked out for no reason at all except, as you say, she wanted 
to get more money. 
A. The doctor told her she was sick and she asked me to 
buv a ticket for her. ,She asked me to buy a ticket. I was 
sicir and heartbroken since my husband died, and I thought if 
I took her to be my companion and she waited on me, it would 
help me. 
Q. Will you answer the question., please. The clay she 
walked out, regardless of why· she walked out, is 
page 80 }- that the day you went down Mr. Fine's office and 
discussed the matter with him? 
A. I don't know whether the first day or the next day. 
Q. You remember going to Mr. Fine's office and telling him 
about the jewelry? 
A. I went to Mr. Fine. I went to th~ ticket office and re· 
ported it .. 
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Q. You remember going up to Mr. Fine's office the day she 
walked out, as you sayT 
A. I went the next day to Mr. Fine. 
Q. Do you remember the day you went to :Mr .. Fine's office 
when I was up there f 
A. I went down to the ticket office to report it stolen, and 
the next day I went to Mr. Fine's. 
Q. Do you remember when we had a conversation in Mr. 
Fine's office, Mr. Fine, Mrs. Power and you f 
A. I don't remember the date.' 
Q. Yon did have a discussion up there? 
A. I don't remember whether that was the day, or not. 
Q. You don't remember being in Mr .. Fine's office Y 
.A.. The day I don't remember. 
Q. Don't you remember when you were up there that Mrs. 
Power's baggage was lying up in the corner! 
A. I don't think I have seen you. 
Q. You didn't see.me in Mr. Fine's office? 
page 81 ~ A. No~ sure didn't. . 
Q. Don't you remember that when Mrs. Power 
walked in you said, "You rotten tramp. That i'.s what I get 
for picking you up on the street without reference.'' 
.A.. I beg your pardon. I didn't see you. 
Q. I didn't see you in Mr. Fine's office 1 
.A.. No, you didn't. 
Mr. Fine: We rest, if your Honor please. 
Mr. Jones: It is a little unusual, but under the circum-
stances, I am going to have to testify in this case. Ordinarily 
a lawyer never testifies because the lawyer in a case is pre-
::;umed to· have an interest in it, in any case he is trying for 
his client. I am going to waive that interest and forfeit any 
part of this recovery in order to take the stand myself. 
page 82 ~ T. HELM JONES, 
a witness on behalf of the plaintiff, being first duly 
sworn, testified in rebuttal as follows: 
Mr. Fine: I want to move to strike Mr. Jones' statement. 
He can testify, if he wishes, but I object to his statement. 
The Court: I think it is objectionable, and I will strike it 
out. · . 
The Witness: May it please the court and your gentlemen, 
this was such a flagrant case of Mrs. Cohen's denial of being 
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in Mr. Fine's office on the occasion I asked her about, that I 
feel constrained to-
:Mr. Fine: I object to counsel arguing his case. He can 
testify to what transpired. 
The Court: I sustain the objection. 
The Witness: Pursuant to agreement between Mr. Fine 
and myself, :Mrs. Power, Mr. Fine and I were in his office dis-
cussing this case when Mrs. Cohen came in, and the baggage 
belonging to Mrs. Power had previously been brought down. 
It was in the corner over there. Mrs. Cohen walked in. She 
was a little late getting there. She walked in and made this 
remark, "You rotten tramp. That is what I get for picking 
something up out of the street without reference,'' and it was 
said in my presence and in l\fr. Fine's presence to Mrs. Power. 
:Mr. Fine: I object to that because there is no allegation in 
the attachment as to that statement. No amend-
page 83 ~ ment has been made at all and no foundation laid 
for the contradiction of Mrs .. Cohen in her testi-
mony. I move to strike it out on that ground. 
The Court: You don't have to lay the foundation. I think 
the evidence is relevant on the question of malice. 
:Mr. Jones: Do you care to cross examine me? 
l\fr. Fine : No. I have never cross examined opposing 
counsel. 
Mr. Jones: And I never took the stand before, either. 
Mr. Jones: We rest. 
Note : The jury retired. 
Mr. Fine: I want to move to strike the evidence of the 
plaintiff in this case as to the common law count on the ground 
that there has been no publication, no evidence of publication 
has been shown. 
:Mr. Jones : In answer to that, if your Honor please, the 
plaintiff testified distinctly not once but on three different oc-
casions to that. . 
page 84 ~ The Court : I overrule the motion. 
~Ir. Fine: I note an exception on the ground. 
that there is no evidence of publication. 
Secondly, I want to object to the granting· of any instruc-
tions for the plaintiff in this case on the ground that the 
plaintiff has split her cause of action, having already hereto-
fore brought action in the Civil Justice's Court and judgment 
68 Supremo Court of A fJpoals of Virginia 
therein rendered for the defendant in a tort action., and she 
is, therefore, barred from bringing any further proceedings. 
The Court: I ovenule that motion. 
Mr. },ine: Note an exception, sir, on the grounds stated, 
that she is bound by the judgment of the Civil Court either by 
ju~gment of estoppel or res adjudicata. 
page 85 ~ INSTRUCTIONS. 
Plain.tiff's Instr1wtion No. 1 (Granted): 
''The Court instructs the jury that the defendant has not 
pleaded that the words mentioned in the Notice of Motion are 
true, and accordingly there is· a conclusive presumption of law 
that the words, if spoken, were false.'' 
Mr. Fine: I object to the action of the court in granting 
Plaintiff's Instruction No. 1 on the ground that she is not 
entitled to any instruction, and on the ground that the com-
mon law slander has not been shown, and also because the 
plaintiff has split her cause of action. 
Plaintiff's Instr'lwtion No. 2 (Granted): 
'' The Court instructs the jury that if they find for the plain-
tiff, they may award substantial damages without any evi-
dence of pecuniary loss, as the law presumes damages from 
insulting language or slanderous words imputing a crime." 
Mr. Fine: The defendant objects and excepts to the action 
of the court in granting plaintiff's instruction No. 2 on the 
grounds that it singles out to the jury the imputation that 
this is a charge of crime against her., when, in fact, the words 
themselves don't necessarily mean that she is guilty of any 
offense. · · 
page 86 ~ Plaintiff's lnstr'uction No. 3 (Granted): 
'' The Court instructs the jury that to constitute malice in 
this suit there does not have to be anv actual ill will or hatred 
towards the plaintiff, but the use of .. slanderous words if any 
such were spoken without any or upon little provocation may 
imply malic"e. '' 
Mr. Fine: The defendant objects and excepts to the action 
of the court in granting Plaintiff's Instruction No. 3 on the 
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ground that she is not entitled to any instructions because 
ihere is no common law slander beTe, and secondly, on the 
ground that the plaintiff has split her cause of action; thirdly, 
that the instruction does away with the record of actual malice 
.and states that any slanderous words can be considered malice. 
Plaintiff's Instritdion No. 5 { Gmnted): 
''The Court instructs the jury that if they believe from the 
ievidence that Lena Cohen spoke maliciously of and concern-
ing the plaintiff, in the presence and hearing of a colored 
:servant named Lula, the slanderous words concerning the 
plaintiff, as alleged in the Notice of Motion, it is the duty of 
the jury to find for the plaintiff .. " 
Mr. Fine: I object to the action of the court in granting 
Plaintiff's Instruction No .. 5 on the general ground 
page 87 } that the plaintiff has split her cause of action, and 
there is no evidence here that the alleged words 
were spoken in the presence of a colored servant.. · · 
Plaintiff's 1-nstniction No. 6 ( Granted) : 
''The Court instructs the jury that if they believe from the 
evidence th~t Lena Cohen maliciously spoke concerning the 
plaintiff words which from their usual construction and com-
mon acceptation are construed as insults and tend to violence 
.and breach of the peace, as alleged in the Notice of Motion, it 
is the duty of the jury to find for tbe plaintiff." 
Mr. Fine: I object to the action of the court in granting 
plaintiff's Instruction No. 6 on the ground that she has split 
l1er cause of action and that the plaintiff in this case has not 
made out a cause of action by a preponderance of the evidence 
~mfficient to go to the jury. 
Defendant's Instru,ction, A (Granted): 
'' The court instructs the jury that they are the sole judges 
of the evidence, and that they have the right to believe or 
refuse to believe any witness., and 1that upon the credibility 
of any witness, they may take into consideration his interest 
1n the matter in controversy, the reasonableness or unrea-
sonableness of his statements, his bias or ·prejudice 
page 88 }- in the matter, if any appear, and his demeanor upon 
the witness stand.'' 
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Defen.dwnt's lnstructio1i B ( Granted) : 
''The court instructs the jury that they are the sole judges 
of the .cre,clibility of the witnesses and in determining the 
weight:giiven to the evidence of any witness they may con-
sider the appearance and demeanor of the witness on the 
stand; their manner of testifying; their apparent candor and 
fairness; their apparent intelligence or lack of intelligence; 
their interest in the :result of the suit; their opportunity for 
knowing the truth, and all other surrounding- circumstances 
appearing on the trial and from these things they are to de-
termine which witnesses are the more worthy of c1·edit, and to 
give credit accordingly." 
Defendant's l1zstruction C (Granted): 
'' The court instructs the jury that the presumption is that 
the defendant is not guilty of the alleged utterances as al-
leged in the attachment and that the burden is upon the plain-
tiff to show from a preponderance of the evidence that the 
defendant uttered the language as alleged in the attachment. 
So if you believe from the evidence, that it is just as prob-
able that she did not make the alleged statement, as that she 
did, then your verdict will be for the defendant.'' 
page 89 } Plaintiff's Instruction No. 4 (Ref1tse(l} : 
"The Court instructs the jury that actual malice may be 
inferred from circumstances, and from the nature of the words 
spoken themselves, provided the evidence supports such in-
ference.'' 
The Court: How long do you gentlemen want to argue the 
case? 
Mr. ,Tones: Just a few minutes is all I will take. 
Mr. Fine: I will be brief,, but I would like not to be limited. 
The Court: I think that 20 minutes to a side is ample time 
to argue it. There is only one issue here, and that is whether 
she made these statements, and there are·only two witnesses 
to tbat, the plaintiff and the defendant. 
M~. Fine: Note an exception to limiting me as to time 1 
beeause this is a $5,000.00 suit. 
page 90 ~ Note: The jury ~eturned to the courtroom and 
the court read the instructions. 
Counsel argued the case. 
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The jury retired to consider its verdict and returned to the 
courtroom with the following. 
''We, the jury, find for the plaintiff in the sum of $1,000.00; 
One Thousand Dollars. · 
(Signed) H. V. FLEMING, 
Foreman .. ' ' 
Mr. Fine: If your Honor please, we move for a new trial 
on the ground that the verdict is contrary to the law and the 
evidence. 
(This motion was continue-d). 
page 91} JUDGE'S CERTIFICATE. 
I, 0. L. Shackleford, Judge of the Court of Law and Chan-
cery of the City of Norfolk., Virginia, who presided over the 
trial of the case of Mildred Power v. Lena Cohen, in said 
,court 011 June 22, 1943, certify that the foregoing is a true, and 
correct transcript of the evidence adduced and bf the exhibits 
Nos. 1 and 2 offered in evidence; the objections to evidence, 
or any part thereof, offered, admitted, rejected or stricken 
out; and the instructions granted and amended, the rulings 
of the court ; the exceptions of the -parties ; and other incidents 
of the trial of said case. 
I further certify that this certificate has been tendered to 
and signed by me within the time prescribed by Code Section 
6252 for tendering and signing bills of exception, and that 
1·easonable notice in writing· has been given to the attorney 
for the plaintiff of the time and place at which said certificate 
has been tendered. 
Given under my hand this loth day of August, 1943. 
0. L. SHACKLEFORD, 
Judge of the Court of Law and Chancery 
of the City of Norfolk, Va. 
A ·Copy Teste: 
0. L. SHACKLEFORD, 
Judge of the Court of Law and Chancery 
of the City of Norfolk. 
• 
I 
\ .. , / 
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page 92 ~ CLERK'S CERTIFICATE. 
I., William L. Prieur, Jr., Clerk of the Con rt of Law and 
Chancery of the City of Norfolk, Virginia, do certify that 
the foregoing report of the testimony, instructions, exceptions 
and other incidents of the trial of the case of Mildred Power v. 
Lena Cohen was lodged and filed with me as Clerk of the said 
court on the 10th day of August, 1943. 
W. L. PRIEUR, JR., Clerk, 
By H. L. BULLOCK, -
Deputy Clerk. 
The exhibits referred to in the foregoing certificate of the 
trial judge are under separate cover. 
page 93 ~ Virginia : 
In the Clerk's Office of the Court of Law and Chancery of 
the City of Norfolk. 
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chan-
cery -of the City of Norfolk., do hereby certify that the fore-
going- and annexed is a true transcript of the record in the 
suit of Mildred Power, Petitioner, v. Lena Cohen, Defendant, 
lately pending in said Court. . 
I further certify that the said copy was not made up and 
completed until the petitioner had had due notice of the mak-
ing of the same and the intention of the defendant to take an 
appeal therein. 
Given under my hand this 12th day of August, 1943. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record $13.25. 
A Copy-Teste: 
l\L B. WATTS, C. C. 
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